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Ruff Cherita K

From: Aramburu John M

Sent: Tuesday, December 21, 2004 2:17 PM
To: Ruff Cherita K

Subject: FW: Wii for SLI

Cherita, could you handle this? Thanks. —John.

—---Original Message-—--

From: Schwimmer Mak 1
Sent: Tuesday, December 21, 2004 1:39 PM
To: Aramburu John M
Ce: Crisalil Donha M; Gladden, Andrea
Subject: Wi for SLI ‘

John: Please have a wii created for CC:TEGE on NOT-157892-04 (the SILO notice). Thanks

Andrea: when it comes in, please assign it to me. Thanks.
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. Ruff Cherita K
From: Aramburu John M
Sent: Friday, December.10, 2004 1:29 PM
To: _Ruff Cherita K
Cc: Young Donna Marie
Subject: SILO Listing Notice/ NOT-157892-04
Cherita,

Please open a WLI for PSI in this case.
Thank you. '

John Aramburu
~ Senior Counsel
- CC:ITA:5
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CASE NAME: SILO Listing Notice
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FEB 1§ 2009 o K &

QO nE,
The Honorable Norman Y. Mineta . ' = e

Secretary : - U a

. : m =

U.S. Department of Transportation : - o S =

400 Seventh Street, SW . W %

M

Washington, DC 20590

Dear Mr. Secretary:

By letter dated November 26, 2003, Assistant Secretary Pamela F. Olson requested
that the Department of T ransportation no longer permit ugale-in/lease-out” of “SILO”
transactions, noting that the Treasury Department Was considering whether, and in what
form, to issue published guidance regarding these transactions. On February 11, 2005, the
IRS and Treasury Department issued Notice 2005-13, designating SILOs as “listed” tax

avoidance transactions in accordance with applicable Treasury Regulations.

The American Jobs Creation Act of 2004, Pub. L. No. 108-357, 118 Stat, 1418 (the
“Act™), enacted on October 22, 2004, amended various provisions of the Interpal Revenue
Code to deny the tax benefits from SILO transactions. Section 849(b) of the Act provides
that these amendments do not apply t0 “Qualified Transportation Property.” Itis our
understanding that Congress’ intent in enacting this provision Was to ensure that the
anticipated federal tax benefits relating Qualified Transportation Property be sustained.
Consistent with the congressional intent, Notice 2005-13 provides that leases or purported
leases involving Qualified Transportation Property are not identified as listed rransactions
subject to the terms of the Notice. -

If you have any questions of need further information, please do not hesitate to
contact us.

Sincerely,

‘Eric Solomon :
Acting Deputy Assistant Qecretary (Tax Policy)

TOTAL P.82
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Department of the Treasury
 Departmental Offices

Office = ' | Office Phone Number
' 622-42717 '

Fax Phone Number

[FAX TRANSMITTAL SHEET]
 Date:_215/05 . Time: |
To: Mr. Korb

Phone Number

Fr omi Eric Solomon ' _5_2_2_. ELF

Ph_one Number

" Number of Pages: 2 |
: (including this page)

Comments:

I problems occur with this transmission, please notify sender on the Office Phone Number abuvé.
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MEMORANDUM FOR:  Robert M. Brown
Associate C_hicf Counsel (IT&A)

FROM.: Helen M. Hubbard &L‘)\/
Tax Legislative Counsel

SUBJECT: Tax-Exempt Leasing Involving Defeasance
(CASE-MIS NOT 157 892-04)

DATE: February 11, 2005

We approve the attached notice for publication in the Internal Revenue Bulletin.- The
notice alerts taxpayers and their representatives that transactions in which a taxpayer
enters into a purported sale-leaseback arrangement with a tax-indifferent person in which
substantially all of the tax-indifferent person’s payment obli gations are economically
defeased and the taxpayer’s risk of loss from a decline, and opportunity for profit from an
increase, in the value of the leased property are limited are tax avoidance transactions.
The notice identifies these transactions, and substantially similar transactions, as listed
transactions for purposes of § 1.6011-4(b)(2) of the Income Tax Regulations and §§ 61 11
and 6112 of the Internal Revenue Code. The notice also alerts parties involved with these
transactions of certain responsibilities that may arise from their involvement with these

transactions.
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Part Ill — Administrative, Procedural, and Miscellaneous

Tax-Exempt Leasing Involving Defeasance

Notice 2005-13

The Intermnal Revenue Service and the Treasury Department are aware of types
of transactions, described below, in which a taxpayer enters into é purported sale-
leaseback arrangement with a tax-indifferent person in which substantially all of the tax-
indifferent person’s payment obligations are economically defeased and the taxpayer's
risk of loss from a decline, and opportunity for profit from an increase, in the value of the
leased property are limited. This notice alerts taxpayers and their representatives that
these transactions are tax avoidance transactions and identifies these transactions, and
substantially similar transactions, as listed transactions for purposes of § 1.6011-4(b)(2)
of the Income Tax Regulations and §§ 6111 and 6112 of the Internal Revenue Code.
This notice also alerts parties invblved with these transactions of certain responsibilities
that may arise from their involvement with these transactions.
FACTS

X is a U.S. taxpayer. FP is a tax-indifferent person that owns and uses certain
property.! BK1, BK2, BK3, and BK4 are banks. None of these parties 'is related to any

other party, unless otherwise indicated.

Situation 1
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On the closing date of January 1, 2003 ("Closing Date"), X and FP 'enter intoa
purported sale-leaseback transaction under which FP sells the property to X, and X
immediately leases the property back to FP under a lease ("Lease"). The purchase énd
sale agreement and the Lease are nominally separate legal documents. Both
agreements, however, are executed pursuant to a comprehensive participation
agreement, which provides that the parties’ rights and obligations under any of the
agreements are not enforceable before the executidn of all transaction documents.

 The Lease requires FP to make rental payments over the term of the Lease

(‘Lease Term®). As described below, the Lease also provides that under certain
conditions, X has the option (“Service Contract Option™) to requiré FP to identify a party
(“Service Recipient”) willing to enter into a contract with X to receive services provided
using the leased property (“Service Contract’) that commences immediately after the
expiration of the Lease Term. The Service Recipient must meet certain financial
qualifications, including credit rating and net capital requirements, and provide
defeasance or othe_r credit support to satisfy certa'in of its obligations under the .Service
Contract. If FP cannot locate a qualified third party to enter into the Service Contract,
FP or an affiliate of FP must enter into the Service Contract. The aggregate of the
Lease Term plus the term of the Service Contract (“Service Contract Term’) is less than
80 percent of the assumed remaining useful life of the property.

On the Closing Date, the property has a fair market value of $105x and X makes

a single payment of $105x to FP. To fund the $105x payment, X provides $15x in

1 in some instances, FP meets the definition of a tax-exempt entity under section
168(h)(2). In other instances, FP does not meet that definition but possesses attributes,
such as net operating losses, that render FP tax indifferent.

18
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equity and borrows $81x from BK1 and $9x from BK2. Both loans are nonrecourse and
provide for payments during the Lease Term. Accrued but unpaid interest is capitalized
as additional principal. As of the Closing Date, the documents reflect that the sum of

the outstanding principal on the loans at any given time will be less than the projected

fair market value of the property at that time. The amount and timing of the debt service

payments closely match the amount and timing of the Lease payments due during the
Lease Term.

FP intend‘s to utilize only a small portion of the proceeds of the purported sale-
leaseback for operational expenses or to finance or refinance the acquisition' of new
assets. Upon receiving the $105x purchase price payment, FP sets aside substantially
" all of the $105x to satisfy its lease obligations. FP deposits $81x with BK3 and $9x with
BK4. BK3 may be an affiliate of BK1, and BK4 may be an affiliate of BK2. The deposits
with BK3 and BK4 earn interest sufficient to fund FP's rent obligations as described
below. BK3 pays annual amounts equai to 90 percent of FP's annual rent obligation
under the Lease (that is, amounts sufficient to satisfy X's debt service obligation to
BK1). Although FP directs BK3 to pay those amounts to BK1, the parties treat these
amounts as having been paid from BK3 to FP, then from FP to X as rental payments,
and finally from X to BK1 as debt service payments. In addition, FP pledges the deposit
with BK3 to X as security for FP's obligations' under the Lease, while X, in turn, pledges
its interest in FP's pledge to BK1 as security for X's obligations under the loan from
BK1. Similarly, BK4 pays annual amounts equal to 10 percent of FP's rent obligation
under the Lease (that is, amounts sufficient to satisfy X's debt service obligation to

BK2). Although FP directs BK4 to pay these amounts to BK2, the parties treat these

1Q
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amounts as having been paid from BK4 to FP, then from FP to X as rental payments,

and finally from X to BK2 as debt service payments. Although FP's deposit with BK4 is
not pledged, the parties expect that the amounts deposited with BK4 will remain
available to pay the remaining 10 pércent of FP's annual rent obligation under the
Lease. FP may incur economic costs, such as an early withdrawal penalty, in
accessing the BK4 deposit.

FP is not legally réleased from its rent obligations. X's exposure to the risk that
FP will not make the rent payments, however, is substantially limited by the
arrangements with BK3 and BK4. In the case of the loan from BK1, X’s economic risk is
remote due to the deposit arrangement with BK3. In the case of the loan from BK2, X's
economic risk is substantially reduced thrbugh the deposit arrangement with BK4. X's
obligation to make debt service payménts on the loans from BK1 and BK2 is completely
offset by X's right to receive Lease rentals from FP. As a result, neither bank bears a
significant risk of nonpayment. 2

FP has an option (“Purchase Option”) to purchase the property from X on the last
day of the Lease Term (“Exercise Date"). Exercise of the Purchase Option allows FP to
répurchase the property for a fixed exercise price (“Exercise Price") that, on the Closing
Date, exceeds the projected fair market value of the property on the Exercise Date. The

Purchase Option price is sufficient to repay X's entire loan balances and X's initial

2 The arrangement by which FP sets aside the funds necessary to meet its obligations
under the Lease may take a variety of forms other than a deposit arrangement involving
BK3 and BK4. These arrangements include a loan by FP to X, BK1 or BK2; a letter of
credit collateralized with cash or cash equivalents; a payment undertaking agreement,
prepaid rent (regardless of whether X finances a portion of the purchase price by
borrowing from BK1 or BK2); a sinking fund arrangement, a guaranteed investment
contract; or financial guaranty insurance. '
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equity investment plus provide X with a predetermined after-tax rate of return on its
equity investment.

At the inception of the transaction, X requires FP to invest $9x of the $105x
payment in highly rated debt secu[ities (“Equity Collateral’), and to pledge the Equity
Collateral to X to satisfy a portion of FP's obligations under the lease.® Although the
Equity Collateral is pledged to X, it is not among the items of collateral pledged to BK1
or BK2 in support of the nonrecourse loans to X. The Equity Collateral upon maturity,
when combined with the balance of the deposits made with BK3 and BK4 and the
interest on those deposits, fully funds the amount due if FP exercises the Purchaée
Option. This arrangement ensures that FP is able to make the payment under the
Purchase Option without an independent source of funds. Having economically
defeased both its rental obligations under the Lease and its payment obligations under
the Purchase Option, FP keeps the remaining $6x, subject to its obligation to pay the
Termination Value (described below) upon the happening of certain events specified
under the Lease.

If FP does not exercise the Purchase Option, X may elect to (1) take back the
property, or (2) exercise the Service Contract Option and compel FP either to (a)
identify a qualified Service Recipient, or (b) enter (or compel an affiliate of FP to enter)
into the Service Contract as the Service Recipient for the Service Contract Term. If X

exercises the Service Contract Option, the Service Recipient must pay X predetermined

3 The arrangement by which the return of X's equity investment plus a predetermined
after-tax retum on such investment is provided may take a variety of forms other than
an investment by FP in highly rated debt securities. For example, FP may be required
to obtain a payment undertaking agreement from an entity having a specified minimum
credit rating.
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minimum capacity payments sufficient to provide X with a minimum after-tax rate of
return on its equity investment. The Service Recipient also must reimburse X for X's
operating and maintenance costs for providing the services.

As a practical matter, the Purchase Option and the Service Contract Option collar
X's exposure to changes in the value of the property. If the value of the property is at
least equal to the Purchase Option Exercise Price, FP likely will exercise the Purchase
Option. Likewise, FP likely will exercise the Purchase Option if FP concludes that the
costs of the Service Contract Option exceed the costs of the Purchase Option.
Moreover, FP may exercise the Purchase Option even if the fair market value of the
property is less than the Purchase Option Exercise Price because the Purchase Option
is fully funded, and the excess of the Exercise Price over the projected value may not
fully reflect the costs to FP of modifying, 'interrupti_nQ, or relocating its operations. If the
Purchase Option is exercised, X will recover its equity investment plus a predetermined
after-tax réte of return. Conversely, if the Purchase Option is not exercised, X may
compel FP to locate a Service Recipient t6 enter into the Service Contract in return for
payments sufficient to provide X with a minimum after-tax rate of return on its equity
investment, regardiess of the value of the property.

Throughout the Lease Term, X has several remedies in the event of a default by
FP, including a right to (1) take possession of the property or (2) cause FP to pay X
specified damages (“Termination Vaiue®). Likewise, throughout the Service Contract
Term, X has similar remedies in the event of a default by the Service Recipient. On the
Closing Date, the amount of the Termination Value is slightly greater than the purchase

price of the property. The Termination Value fluctuates over the Lease Term and

22




® @
7

Service Contract Term, but at all times is sufficient to repay X's entire loan balances and
X's initial equity investment plus a predetermined after-tax rate of return. The BK3
deposit, the BK4 deposit and the Equity Collateral are available to satisfy the
Termination Value during the Lease Term. If the sum of the deposits plus the Equity
Collateral is less than the Terminétion Value, X may require FP to maintain a letter of
credit. During the Service Contract Term, the Service Recipient will be réquired to
provide defeasance or other credit support that would be available to satisfy the
Termination Value. As a result, X in almost all events will recover its investment plus a
pre-tax rate of return.

For tax purposes, X claims deductions for interest on the loans and for
depreciation on the property. X does not include the optional Service Contract Term in
the lease term for purposes of calculating the property’s recovery period under §§
168(g)(3)(A) and 168(i)(3). X includes in gross income the rents received on the Lease.
If the Purchase Option is exercised, X also includes the Exercise Price in calculating its
gain or loss realized on disposition of the property.

The form of the sale from FP to X may be a head Iease for a term in excess of
the assumed remaining useful life of the property and an option for X to purchase the
property for a nominal amount at the conclusion of the head lease term. In some
variations of this transaction, the participation agreement provides that if X refinances
the nonrecourse loans, FP has a right to participate in the savings attributable to the
reduced financing costs by allowing FP to renegotiate certain terms of the transaction,

including the Lease rents and the Purchase Option price.

Situation 2

21
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The facts are the same as in Situation 1 except for the following.

The Lease does not provide a Service Contract Option. In lieu of the Purchase
Option described in Situation 1, FP has an option (“Early Termination Option®) to
purchase the property from X on the date ("ETO Exercise Date") that is 30 months
before the end of the Lease Terrr;. Exercise of the Early Termination Option allows FP
to terminate the Lease and repurchase the property for a fixed exercise price ("ETO
Exercise Price”) that on the Closing Date, exceeds the projected fair market value of the
property on the ETO Exercise Date. The Early Termination Option price is sufficient to
repay st entire loan balances and X's initial equity investment plus a predetermined
after-tax rate of rétum on its equity. investment. The balance of the Equity Collateral
combined with the balance of the deposits made with BK3 and BK4 and the interest on
those deposits fully fund the amount due under the Early Termmination Option.

If FP does not exercise the Early Termination Option, FP is required to obtain
residual value insurance for the benefit of X, pay rents for the remaining Lease Term,
and return the property to X at the end of the Lease Term ("Return Option®). The
residual value insurance must be issued by a third party having a specified minimum
credit rating and must provide that if the actual residual value of the property is less than
a fixed amount (“Residual Value Insurance Amount”) at the end of the Lease Term, the
insurer will pay X the shortfall. On the Closing Date, the Residual Value Insurance
Amount is less than the projected fair market value of the property at the end of the
Lease Term. If FP does not maintain the residual value insurance coverage for the
entire Lease Term remaining after the ETO Exercise Date, FP will default and be

obligated to pay X the Termination Value. If FP does not exercise the Early Termination

24
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Option, the rents for the remaining Lease Term plus the Residual Value Insurance
Amount are sufficient to provide X with a minimum after-tax rate of return on the
property, regardless of the value of the property. As a practical matter, the Early
Termination Option and the Return Option collar X's exposure to changes in the value
of the property. At the end of the Lease Term, FP also may have the option to purchase
the property for the greater of its fair market value or the Residual Value Insurance
Amount.

For tax purposes, X claims deductions for interest on the loans and for °
depreciation on the property. X treats a portion of the property as qualified
technological equipment within the meaning of § 168(i)(2). X depreciates that portion of
the property over five years under § 168(g)(3)(C). X treats a portion of the property as
software. X depreciates that portion of the property over 36 months under
§ 1671 |

X includes in gross income the rents received on the Lease. [f the Early
Termination Option is exercised, X also includes the ETO Exercise Price in calculating
its gain or loss realized on disposition of the property.

In some variations of this transaction, if the Early Termination Option is not
exercised, the Lease rents payable to X may increase for the portion of the Lease Term
remaining after the ETO Exercise Date.

ANALYSIS

The substance of a transaction, not its form, governs its tax treatment. Gregory

v. Helvering, 293 U.S. 465 (1935). In Frank Lyon Co. v. United States, 435 U.S. 561,
573 (1978), the Supreme Court stated that *[ijn applying the doctrine of substance over
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form, the Court has Iookéd to the objective economic realities of a transaction rather
than to the particular form the parties employed.” The Court evaluated the substance of
the particular transaction in Erank Lyon to determine that it should be treated as a sale-
leaseback rather than a ﬁnahcing arrangement. The Supreme Court described the
transaction in Frank Lyon as “a genuine multiple-party transaction with economic
substance which is compelled or encouragéd by business or regulatory realities, is
imbued with tax-independent considerations, and is not shaped solely by tax-avoidance
features that have meaningless labels attached.” Frank Lyon, 435 U.S. at 584. The
Court subsequently relied on its approach in Frank Lyon to recharacterize a sale and
repurchase of federal securities as a loan, finding that the economic realities of the -
transaction did not support the form chosen by the taxpayer. Nebraska Dep't of

Revenue v. Loewenstgin, 513 U.S. 123 (1994).

A sale-leaseback will not be respected unless the owner/lessor acquires and
retains “significant and genuine attributes” of a traditional owner, including “the benefits
and burdens of ownership.” Coleman v. Commissioner, 16 F.3d 821, 826 (7™ Cir. 1994)
(citing Frank Lyon, 435 U.S. 'at 582-84). Considering the totality of the facts and
circumstances in the transactions described in Situations 1 and 2, X does not acquire
the benefits and burdens of ownership and consequently cannot claim tax benefits as
the owner of the property. The transactions described above are, in substance,
fundamentally different from the sale-leaseback transaction respected by the Courtin
Frank Lyon.

First, in Frank Lyon, the sales proceeds were used to construct the lessee's new

headquarters. In contrast, in the transactions described above, substantially all of the
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$105x sales proceeds are immediately set aside by FP to satisfy its obligations under
the Lease and to fund FP's exercise of the Purchase Option or the Early Termination
Option. As a condition to engaging in the transactions, FP economically defeases
substantially all of its rent paymen} obligations and the amounts due under the
Purchase Option or the Early Termination Option by establishing and pledging the
deposit with BK3 and the Equity Collateral. Moreover, even though FP may not pledge
the deposit with BK4, FP fully funds its remaining rent obligations with the BK4 deposit
and may have limited rights to access the funds heid in that deposit. Consequently, the
only capital retained by FP is the remaining $6x portion of the sales proceeds that
represents FP's fee for engaging in the transaction.

Second, in Frank Lyon, the taxpayer bore the risk of the lessee's nonpayment of
rent, which could have forced the taxpayer to default on its recourse debt. The Court
concluded that the taxpayer exposed its business well-being to a real and substantial
risk of nonpayment and that the long-term debt affected its financial position. Frank
Lyon, 435 U.S. at 577. In contrast, in the transactions described above, economic
defeasance renders fhe risk to X of FP's failure to pay rent remote. Moreover, because
of the economic defeasance, X's right to receive the Equity Collateral upon the exercise
of the Purchase Option, and FP's obligation with respect to the Termination Value, a
failure by FP to satisfy its lease obligations does not ieave X at risk for repaying the loan
balances or forfeiting its equity investment.

Third, in Frank Lyon, the taxpayer's return was dependent on the property’s
value and the taxpayer's equity investment was at risk if the property declined in value.

The economic burden of any decline in the value of the property is integral to the
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determination of tax ownership. See, e.g., Swift Dodge v. Commissioner, 692 F.2d 651

(9™ Cir. 1982). In the transactions described above, X bears insufficient risk of a decline
in the value of the property to be treated as its owner for tax purposes. In Situation 1,
regardless of a decline in the value of the property, X can recover its entire investment,
repay both loans, and obtain a minimum after-tax rate of retun on its equity investment
by exercising the Service Contract Option. Similarly, in Situation 2, a decline in the
value of the property will not prevent X from recovering its entire investment, repaying
both loans and obtaining a minimum after-tax rate of return on its equity investment
through the rents for the remaining Lease Term plus the Residual Value Insurance
Amount under the Return Option. The failure of FP to satisfy its obligations under the
Service Contract thion in Situation 1 or the Return Option in Situation 2 results in
default and obligates FP to pay X the Termination Value. In both Situation 1 and
Situation 2, the BK3 and BK4 deposits and Equity Collateral are available to fund FP’s
obligations upon termination of the Lease. Thus,-in both situations, X has substantially
limited its risk of loss regardless of the value of the property upon termination of the
Lease.

Fourth, the combination of FP's Purchase Option and X’s Service Contract
Option in Situation 1, and FP’s Early Termination Option and continued rent and
residual value insurance obligations under the Return Option in Situation 2, significantly
increase the likelihood that FP will exercise its Purchase Option in Situation 1 and its
Early Termination Option in Situation 2 even if the fair market value of the property is
less than the Purchase Option Exercise Price or ETO Exercise Price, respectively,

because both options are fully funded and the excess of the exercise price over the

28




13
leased property's fair market value may not fully reflect the costs to FP of modifying,

interrupting, or relocating its operations. See Kwiat v. Commissioner, T.C. Memo. 1992-
433 (ostensible lessor did not possess the benefits and burdens of ownership because
reciprocal put and call options limited the risk of economic depreciation and the benefit

of possible appreciation); see also Aderholt Specialty Co. v. Commissioner, T.C. Memo.
1985-491; Rev. Rul. 72-543, 1972-2 C.B. 87. In contrast, in Frank Lyon, the lessee’s

decision regarding the exercise of its purchase option was not constrained by a lessor's
right to exercise a reciprocal option simitar to the Service Contract Option or the Return
Option described in Situatjons 1 and 2, respectively. Similarly, X's opportunity to
fecognize a return through refinancing the BK1 and BK2 loans is also limited in those
cases in which FP has a right to participate in any savings attributable to reduced
financing costs, such as through renegotiation of the Lease rents and the Purchase

Option price. See Hilton v. Commissioner, 74 T.C. 305 (1980), affd, 671 F.2d 316 ("

Cir. 1982) (arrangement whereby lessor and lessee shared the savings from any
refinancing of lessor's nonrecourse debt was a factor supporting holding to disrAegard
form of sale-leaseback transaction).

In the transactions described above, X does not have a meaningful interest in the
risks and rewards of the property. Thus, X does not acquire the benefits and burdens of
ownership of the property and does not become the owner of the property for U.S.
federal income tax purposes. In substance, the transactions described above are
merely a transfer of tax benefits to X, coupled with X's investment of the Equity
Collateral for a predetermined after-tax rate of return.

Furthermore, in appropriate cases, the Service may challenge the purported tax
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benefits from these transactions on additional grounds, including (1) that the substance
over form doctrine requires recharacterization of the arrangement as a financing
arrangement, or (2) that the loans from BK1 and BK2, in substance, do not involve the
use or forbearance of money, do pot constitute valid indebtedness for tax purposes, and
that any interest nominally paid or accrued on the loans is not deductible. Cf. Rev. Rul.
2002-69, 2002-2 C.B. 760 (disregarded offsetting obligations in a LILO arrangement
gave the taxpayer, at most, a future interest in the property). |

The American Jobs Creation Act of 2004, P.L. 108-357, 118 Stat. 1418 (the
“Act’), was enacted on October 22, 2004. Section 847 of the Act amended §§ 167 and
168 to provide that service contracts that foliow a lease must be included in the lease
term and to modify the recovery period for qualified technological equipment and
computer softwaré subject to a lease with a tax-exempt entity. Section 848 of the Act
added new § 470, which suspends losses for certain leases of property to tax-exempt
entities. See H. R. Rep. No. 755, 108th Cong., 2d Sess., at 660, 662-663 (2004).

. These amendments genera!ly are effective for leases entered into after March 12,
2004.*

Transactions that are the same as, or substantially similar to, the transactions
described in this notice are identified as "listed transactions" for purposes of § 1.6011-
4(b)(2) and §§ 61 11 and 6112 effective February 11, 2005, the date this notice is
released to the public. Independent of their classification as "listed transactions,"

transactions that are the same as, or substantially similar to, the transactions described

4 Leases or purported leases of Qualified Transportation Property described in section
849(b) of the Act are not identified as listed transactions subject to the terms of this

notice.
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in this notice may already be subject to the requirements of § 6011, § 6111, or § 6112,
or the regulations thereunder. Persons required to disclose these transactions under
§ 1.6011-4 who fail to do so may be subject to the penaity under § 6707A.% Persons

required to disclose or register these transactions under § 6111 who have failed to do

so may be subject to the penalty under § 6707(a). Persons required to maintain lists of |

investors under § 6112 who have failed to do so (or who fail to provide such lists when
requested by the Service) may be subject to the penalty under § 6708(a). In addition,
the Service may impose penalties on parties involved in these transactions or
substantially similar transactions, including accuracy-related penalties under § 6662 or §
6662A.

The Service and the Treasury Department recognize that some taxpayers may
have filed tax returns taking the position that they were entitled to the purported tax
benefits of the types of transactions described in this notice. These taxpayers should
consult with a tax advisor to ensure that their transactions are disclosed properly and to
take appropriate corrective action.

DRAFTING INFORMATION

For further information regardihg this notice, contact John Aramburu on (202)

622-4960 (not a toll-free call).

5 Section 6707A applies to retums and statements due after October 22, 2004. See
Notice 2005-11, 2005-7 |.R.B. 493. _
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Part lll - Administrative, Procedural, and Miscellaneous
Tax-Exempt Leasing Involving Defeasance

Notice 2005-13

The Internal Revenue Service and the Treasury Department are aware of types
of transactions, described below, in which a taxpayer enters into a purported sale-
leaseback arrangement with a tax-indifferent person in which substantially all of the tax-
indifferent person’s payment obligations are economically defeased and the taxpayer's
risk of loss from a declihe, and opportunity for profit from an increase, in the value of the
leased property are limited. This notice alerts taxpayers and their representatives that
these transactiqns are tax avoidance transactions and identifies these transactions, and
substantially similaf transactions, as listed transactions for purposes of § 1.6011-4(b)(2)
of the Income Tax Regulations and §§ 6111 andl 6112 of the Internal Revenue Code.
This notice also alerts parties involved with these transactions of certain responsibilities
that may arise from their involvement with these transactions.
FACTS

X is a U.S. taxpayer. FP is a tax-indifferent person that owns and uses certain

property.! BK1, BK2, BK3, and BK4 are banks. None of these parties is related to any

other party, unless otherwise indicated.

Situation 1
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On the closing date of January 1, 2003 ("Closing Date"), X and FP enter into a
purported sale-leaseback transaction under which FP sells the property to X, and X
immediately leases the property back to FP under a lease ("Lease"). The purchase and
sale agreement and the Lease are nominally separate legal documents. Both
agreements, however, are sxecutsd pursuant to a comprehensive participation
agreement, which provides that the parties’ rights and obligations under any of the
agreements are not enforceable before the execution of all transaction documents.

The Lease reduires FP to make rental payments over the term of the Lease
(‘Lease Term"). As described below, the Lease also provides that undsr certain
conditions, X has the option (“Service Contract Option™) to require FP to identify a party
(*Service Recipient”) willing to enter into a contract with X to recsive services provided
using the leased property (*Service Contract”) that commences immediately after the
: expiration of the Lease Term. The Service Recipient must meet certain financial
qualifications, including credit rating and net capital requirements, and provide
defeasance or other credit support to satisfy certain of its obligations under the Service
Contract. If FP cannot locate a qualified third party to enter into the Service Contract,
FP or an affiliate of FP must enter into the Service Contract. The aggregate of the
Lease Term plus the term of the Service Contract (“Service Contract Term”) is less than
80 percent of the assumed re;paining useful life of the property.

On the Closing Date, ths\property has a fair market value of $105x and X makes

a single payment of $105x to FP. To fund the $105x payment, X provides $15x in

' In some instances, FP meets the definition of a tax-exempt entity under section
168(h)(2). In other instances, FP does not meet that definition but possesses attributes,
such. as net operating.losses, that render ER tax indifferenl ~. » - L
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equity and borrows $81x from BK1 and $9x from BK2. Both loans are nonrecﬁurse and
provide for payments during the Lease Term. Accrued but unpaid interest is cabitalized
as additional principal. As of the Closing Date, the documents reflect that the sum of
the outstanding principal on the loans at any given time will be less than the projected
fair market value of the property a't that time. The amount and timing of the debt service
payments closely match the amount and timing of the Lease payments due during the
Lease Term.

| FP intends to utilize only a small portion of the proceeds of the purported sale-
Ieasebéck for operétional e)ﬁpenses or to finance or refinance the acquisition of new
assets. Upon receiving the $105x purchase price payment, FP sets aéide substantially
all of the $105x to satisfy its lease obligations. FP deposits $81x with BK3 and $9x with
BK4. BK3 may be an affiliate of BK1, and BKA may be an affiliate of BK2. The deposits
with BK3 and BK4 earn interest sufficient to fund FP’s Irent obligations as described
below. BK3 pays annual amounts equal to 90 percent of FP's annual rent obligation
under the Lease (that is, amounts sufficient to satisfy X's debt service obligation to
BK1). Although FP directs BK3 to pay those amounts to BK1, the parties treat these
amounts as having been paid from BK3 to FP, then from FP to X as rental payments,
and finally from X to BK1 as debt serviqe payments. In addition, F.P pledges the deposit
with BK3 to X as security for FP's obligatiohs under the Lease, while X, in turn, pledges
its interest in FP's pledge to BK1 as security for X's obligations under the loan from
BK1. Similarly, BK4 pays annual amounts equal to 10 percent of FP's rent obligation
under the Lease (that is, amounts sufficient to satisfy X's debt service obligation to

BK2). Although FP directs BK4 to pay these amounts to BK2, the parties treat these

NS
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amounts as having been paid from BK4 to FP, then from FP to X as rental payments,
and finally from X to BK2 a.s debt service payments. Although FP's deposit with BK4 is
not pledged, the parties expect that the amouhts deposited with BK4 will remain
available to pay the remaining 10 percent of FP's annual rent obligation under the
Lease. FP may incur economic cests, such as an early withdrawal penalty, in
accessing the BK4 deposit.

FP is not legally released from its rent obligations. X's exposure to the risk that
FP will not make the rent payments, however, is substantially limited by the
arrangements with BK3 and BK4. In the case of the loan from BK1, X's economic risk is
remote due to the deposit arrangement with BK3. In the case of the loan from BK2, X's
economic risk is substantielly reduced through the deposit arrangement with BK4. X's
obligation to make debt service payments on the loans from BK1 and BK2 is completely
offset by X's right to receive Lease rentals from FP. As a result, neither bank bears a
significant risk of nonpayment. 2

FP has an option (“Purchase Option™) to purchase the property from X on the last
day of the Lease Term ('Exercise Date”). Exercise of the Purchase Option alloWs FP to
repurchase the broperty for a fixed exercise price ("Exercise Price") that, on the Closing
Date, exceeds the projected fair market value of the property on the Exercise Date. The

Purchase Option price is sufficient to repay X's entire loan balances and X's initial

2 The arrangement by which FP sets aside the funds necessary to meet its obligations
under the Lease may take a variety of forms other than a deposit arrangement involving
BK3 and BK4. These arrangements include a loan by FP to X, BK1 or BK2; a letter of
credit collateralized with cash or cash equivalents; a payment undertaking agreement;
prepaid rent (regardless of whether X finances a portion of the purchase price by
borrowing from BK1 or BK2); a sinking fund arrangement; a guaranteed investment

contract; or ﬁnanclal guaranty insurance.
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equity investment plus provide X with a predetermined after-tax rate of return on its
equity investment.

At the inception of the transaction, X requires FP to invest $9x of the $105x
payment in highly rated debt securities (“Equity Collateral®), and to pledge the Equity
Collateral to X to satisfy a portion <;f FP's obligations under the lease.® AIthqugh the
" Equity Collateral is pledged to X, it is not among the items of collateral pledged to BK1
or BK2 in support of the nonrecourse loans to X. The Equity Collateral upon maturity,
when combined with the balance of the deposits made with BK3 and BK4 and the
interest on thbse deposits, fully funds the amount due if FP exercises the Purchase
O'ption. This arrangement ensures that FP is able to make the payment under the
Purchase Option without an independent source of funds. Having economically
defeased both its rental obligations under the Lease and its payment obligations under
the Purchase Option, FP keeps the remaining $6x, subject to its obligation to pay the
Termination Value (described below) upon the happening of certain events specified
under the Lease.

If FP does not exercise the Purchase Option, X may elect to (1) take back the
property, or (2) exercise the Service Contract Option and compel FP either to (a)
identify a qualified Service Recipient, or (b) enter (or compel an affiliate of FP to enter)
into the Service Contract as the Service Recipient for the Service Contract Term. If X

exercises the Service Contract Option, the Service Recipient must pay X predetermined

* The arrangement by which the return of X's equity investment plus a predetermined
after-tax return on such investment is provided may take a variety of forms other than
an investment by FP in highly rated debt securities. For example, FP may be required
to obtain a payment undertaking agreement from an entity having a specified minimum
credit rating. . .
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minimum capacity payments sufficient to provide X with a minimum after-tax rate of
return on its equity investment. The Service Recipient alsc must reimburse X for X's
operating and maintenance costs for providing the services.

As a practical matter, the Purchase Option and the Service Contract Option collar
X's exposure to changes in fhe value of the property. If the value of the property is at
least equal to the Purchase Option Exercise Price, FP likely will exercise the Purchase
Option. Likewise, FP likely will exercise the Purchase Option if FP concludes that the
costs of the Service Contract Option exceed the costs of the Purchase Option.
Moreover, FP may exercise the Purchase Option even if the fair market value of the
property is less than the Purchase Option Exercise Price because the Purchase Option
is fully funded, and the excess of the Exercise Price over the projected value may not
fully reflect the costs to FP of modifying, interrupting, or relocating its operations. If the
Purchase Option is exercised, X will recover its equity investment plus a predetermined
after-tax rate of return. Conversely, if the Purchase Option is not exercised, X may
compel FP to locate a Service Recipient to enter into the Service Contract in return for
payments sufficient to provide X with a minimum after-tax rate of return on its equity
investment, regardless of the value of the property. |

Throughout the Lease Term, X has several remedies in the event of a default by
FP, including a right to (1) take possession of the property or (2) cause FP to pay X
specified damages (“Termination Value®). Likewise, throughout the Service Contract
Term, X has simitar remedies in the event of a default by the Service Recipient. On the

Closing Date, the amount of the Termination Value is slightly greater than the purchase

price of the property. The Termination Value fluctuates over the Lease Term and
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Service Contract Term, but at all times is sufficient to repay X's entire loan balances.and
X's initial equity investment plus a predetermined after-tax rate of return. The BK3
deposit, the BK4 deposit and the Equity Collateral are available to satisfy the
Termination Value during the Lease Term. If the sum of the deposits plus the Equity
Collateral is less than the Te'rminaiion Value, X may require FP to maintain a letter of
credit. During the Service Contract Term, the Service Recipient will be required to
provide defeasance or other credit support that would be available to satisfy the
Terminétion Value. As a result, X in aimost all events will recover its investment plus a
pre-tax rate of return.

For tax purposes, X claims deductions for interest on the loans and for

depreciation on the property. X does not include the optional Service Contract Term in -

the lease term for purposes of calculating the property’s recovery period under §§
168(g)(3)(A) and 168(i)(3). X includes in gross income the rents received on the Lease.
If the Purchase Option is exercised, X also includes the Exercise Price in calculating its
gain or loss realized on disposition of the property.

The form of the sale from FP to X may be a head lease for a term in excess of
the assumed remaining useful life of the property and an option for X to purchase the
property for a nominal amount at the conclusion of the head lease tén'n. In some
variations of this transaction, thé participation agreement provides that if X refinances
the nonrecourse loans, FP has a right to participate in the savings att}ibutable to the
reduced financing costs by allowing FP to renegotiate certain terms of the transaction,

including the Lease rents and the Purchase Option price.

Situation 2
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The facts are the same as in Situation 1 except for the following.

The Lease does not provide a Service Contract Option. In lieu of the Purchase
Option described in Situation 1, FP has an option (“Early Termination Option®) to
purchase the property from X on the date (“ETO Exercise Date") that is 30 months
before the end of the Lease Term.” Exercise of the Early Termination Option allows FP
to terminate the Lease and repurchase the property for a fixed exercise price ("ETO
Exercise Price”) that on the Closing Date, exceeds the projected fair market value of the
property on the ETO Exercise Date. The Early Termination Option price is sufficient to
repay X's entire loan balances and X's initial equity investment plus a predetermined
after-tax rate of rétum on its equity investment. The balance of the Equity Collateral
combined with the balance of the déposits made with BK3 and BK4 and the interest on
those deposits fully fund the amount due under the Early Termination Option.

If FP does Lnot exercise the Early Termination Option, FP is required to obtain
residual value insurance for the benefit of X, pay rents for the remaining Lease Term;
and return the property to X at the end of the Lease Term (*“Return Option™). The
residual value insurance must be issued by a third party havfng a specified minimum
credit rating and must provide that if the actual residual vélue of the property is less than
a fixed amount ("Residual Value Insurance Amount’) at the end of the Lease Term, the
insurer will pay X the shortfall. On the Closing Date, the Residual Value Insurance
Amount is less than the projected fair market value of the property at the end of the
Lease Term. If FP does not maintain the residual value insurance coverage for the

entire Lease Term remaining after the ETO Exercise Date, FP will default and be

obligated to pay X the Termination Value. If FP does not exercise the Early Termination
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Option, the rents for the remaining Lease Term plus the Residual Value Insurance
Amount are sufficient to provide X with a minimum after-tax rate of return on the
property, regardless of the value of the property. As a practical matter, the Early
Termination Option and the Return Option collar X's exposure to changes in the value
of the property. At the end of the Lease Term, FP also may have the option to purchase
the property for the greater of its fair market value or the Residual Value insurance
Amount.

For tax purposes, X claims deductions for interest on the loans and for
depreciation on the property. X treats a portion of the property as qualified
technological equipment within the meaning of § 168(i)(2). X depreciates that portion of
the property over five years under § 168(g)(3)(C). X treats a portion of the property as
software. X depreciates that portion of the property over 36 months under
§ 167(N(1)(A).

X includes in gross income the rents received on the Lease. If the Early .
Termination Option is exercised, X also includes the ETO Exercise Price in calculating
its gain or loss realized on disposition of the property.'

In some variations of this transaction, if the Early Termination Option is not
exercised, the Lease rents payable to X may increase for the portion of the Lease Term
remaining after the ETO Exercise Date.

ANALYSIS

The substance of -a transaction, not its form, governs its tax treatment. Gregory

v, Helvering, 293 U.S. 465 (1935). In Frank Lyon Co. v. United States, 435 U.S. 561,

573 (1978), the Supreme Court stated that “[ijn applying the doctrine of substance over

e
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form, the Court has looked to the objective economic realities of a transaction rather
than to the particular form the parties employed.” The Court evaluated the substance of
the particular transaction in Frank Lyon to determine that it should be treated as a sale-
leaseback rather than a ﬁnanqing arrangement. The Supreme Court described the
transaction in Frank Lyon as “a ge;'\uine multiple-party transaction with economic
substance which is compelied or encouraged by business or regulatory realities, is
imbued with tax-independent considerations, and is not shaped solely by tax-avoidance
features that have meaningless labels attached.” Frank Lyon, 435 U.S. at 534. The
Court subsequently relied on its approach in Frank Lyon to recharac;teﬁze a sale and
repurchase of federal securities as a loan, finding that the economic realities of the
transaction did not support the form chosen by the taxpayer. Nebraska Dep't of
Revenue v. Loewenstein, 513 U.S. 123 (1994).

A saie-leaseback will not be respected unless the owner/lessor acquires and
retains “significant and genuine attributes” of a traditional owner, including “the benefits
and burdens of ownership.” Coleman v. Commissioner, 16 F.3d 821, 826 (7™ Cir. 1994)
(citing Frank Lyon, 435 U.S. at 582-84). Considering the totality of the facts and
circumstances in the transactions described in Situations 1 and 2, X does not acquire
the benefits and burdens of ownership and consequently cannot claim tax benefits as
the owner of the property. The transactions described above are, in substance,
fundamentally different from the sale-leaseback transaction respected by the Court in
Fr n. |

First, in Frank Lyon, the sales proceeds were used to construct the lessee's new

headquarters. In contrast, in the transactions described above, substantially all of the
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$105x sales proceeds are immediately set aside by FP to satisfy its obligations under
the Lease and to fund FP's exercise of the Purchase Optioh or the Early. Termination
Option. As a condition to engaging in the transactions, FP economically defeases
substantially all of its rent payment obligations and the amounts due under the
Purchase Option or the Early Termination Option by establishing and pledging the
deposit with BK3 and the Equity Collateral. Moreover, even though FP rﬁay not pledge
the deposit with BK4, FP fully funds its remaining rent obligations with the BK4 deposit
and may have limited rights to access the funds held in that deposit. Consequently, the
only capital retained by FP is the remaining $6x portion of the sales proceeds that

represents FP's fee for engaging in the transaction.

Second, in Frank Lyon, the taxpayer bore the risk of the lessee's nonpayment of

rent, which could have forced the taxpayer to default on its recourse debt. The Court
concluded that the taxpayer exposed its business well-being to a real and substantial

risk of nonpayment and that the long-term debt affected its financial position. Frank

Lyon, 435 U.S. at 577. In contrast, in the transactions described above, economic
defeasance renders the risk to X of FP's failure to pay rent remote. Moreovef. because
of the economic defeasance,lX’s right to receive the Equity Collateral upon the exercise
of the Purchase Option, and FP's obligation with respect to the Termination Vaiue, a
failure by FP to satisfy its lease obligations does not leave X at risk for repaying the loan
balances or forfeiting its equity investment.

Third, in Erank Lyon, the taxp.ayer's return was dependent on the property’s
value and the taxpayer’s equity investment was at risk if the property declined in value.

The economic burden of any decline in the value of the property is integral to the




12
determination of tax ownership. See, e.q., Swift Dodge v. Commissioner, 692 F.2d 651

(9" Cir. 1982). In the transactions described above, X bears insufficient risk of a decline
in the value of the property to be treated as its owner for tax purposes. In Situation 1,
regardiess of a decline in the value of the property, X can recover its entire investment,
repay both loans, and obtain a mi;mimum éﬂer—tax rate of return on its equity investment
by exercising the Service Contract Option. Similarly, ih Situation 2, a decline in the
value of the property will not prevent X from recovering its entire investment, repaying
both loans and obtaining a minimum after-tax rate of return on its equity investment
through the rents for the remaining Lease Term plus the Residual Value Insurance
Amount under the Retufn Option. The failure of FP to satisfy its obligations under the
Service Contract Option in Situation 1 or the Return Option in Situation 2 results in
default and obligates FP to pay X the Termination Vaiue. In both Situation 1 and
Situation 2, the BK3 and BK4 deposits and Equity Collateral are available to fund FP's
obligations upon termination of the Lease. Thus, in both situations, X has substantially
limited its risk of loss regardless of the value of the property upon termination of the
Lease.

Fourth, the combination of FP's Purchase Option and X's Service Contract
Option in Situation 1, and FP's Early Termination Option and continued rent and
residual value insﬁrance obligations under the Return Option in Situation 2, significantly
increase the likelihood that FP will exerci§_é its Purchase Option in Situation 1 and its
Early Termination Option in Situation 2 even if the fair market value of the property is
less than the Purchase Option Exercise Price or ETO Exercise Price, respectively,

because both options are fully funded and the excess of the exercise price over the
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leased property’s fair market value may not fully reflect the costs to FP of modifying,
interrupting, or felocating its operations. See Kwiat v. Commissioner, T.C. Memo. 1992-
433 (ostensible lessor did not possess the benefits and burdens of ownership because
reciprocal put and call options limited the risk of economic depreciation and the benefit
of possible appreciation); see also Aderholt Specialty Co. v. Commissioner, T.C. Memo.
1985-491; Rev. Rul. 72-543, 1972-2 C.B. 87. In contrast, in Frank Lyon, the lessee’s
decision regarding the exercise of its purchase option was not constrained by a lessor's
right to exercise a reciprocal option similar to the Service Contract Option or the Return
Option described ih Situations 1 and 2, respectively. Similarl&, X's o'pportunity to
recognize a return through refinancing the BK1 and BK2 loans is also limited in thosé
cases in which FP has a right to parﬁcipate in any savings attributable to reduced
financing costs, such as through renegotiation of the Lease rents and the Purchase
Option price. See Hilton v. Commissioner, 74 T.C. 305 (1980), affd, 671 F.2d 316 G
Cir. 1982) (arrangement whereby lessor and lessee shared the savings from any
refinancing of lessor's nonrecourse debt was a factor supporting holding to disregard
form of sale-leaseback transat-;tion).

In the transadtions described above, X does not have a meaningful interest in the
risks and rewards of the property. Thus, X does not acquire the benefits and burdens of |
ownership of the property and does not become the owner of the property for U.S.
federal incomé tax purposes. In substance, the transactions described above are
merely a transfer of tax benefits to X, coupled with X's investment of the Equity

Coilateral for a predetermined after-tax rate of return.

Furthermore, in appropriate cases, the Service may challenge the purported tax
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benefits from these transactions on additional grounds, including (1) that the substance
over form doctrine requires recharacterization of the arrangement as a financing -
arrangement, or (2) that the loans from BK1 and BK2, in substance, do not involve the
use or forbearance of mbney, do not constitute valid indebtedness for tax purposes, and
that any interest nominally paid or accrued on the loans is not deductible. 'g'. Rev. Rul.
2002-69, 2002-2 C.B. 760 (disregarded offsetting obligations in a LILO arrangement
gave the taxpayer, at most, a future interest in the property).

The American Jobs Creation Act of 2004, P.L. 108-357, 118 Stat. 1418 (the
"Act"), was enacted on October 22, 2004. .Section 847 of the Act amended §§ 167 and
168 to provide that service contracts that foliow a lease must be included in the lease
term and to modify the recovery period for qualified technological gquipment and
computer software subject to a lease with a tax-exe_mpt entity. Section 848 of the Act
added new § 470, which suspends losses for certain leases of property to tax-exempt
entfties. See H. R. Rep. No. 755, 108th Cong., 2d Sess., at 660, 662-663 (2004).
These amendments generally are effective for leases entered into after March 12,
2004.*

Transactions that are the same as, or substantially similar to, the transactions
described in this notice are identified as "listed transactions” for purposes of § 1.6011-
4(b)(2) and §§ 6111 and 6112 effective February 11, 2005, the date this notice is
released to the public. Independent of their classification as "listed transactions,”

transactions that are the same as, or substantially similar to, the transactions described

* Leases or purported leases of Qualified Transportation Property described in section
849(b) of the Act are not identified as listed transactions subject to the terms of this

notice.
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in this notice may already be subject to the réquirements of § 6011, § 6111, or § 6112,

or the regulations thereunder. Persons required to disclose these transactions under

§ 1.6011-4 who fail to do so may be subject to the penalty under § 6707A.° Persons
required to disclose or register these transactions under § 6111 who have failed to do
so may be subject to the penalty uﬁder § 6707(a). Persons required to maintain lists of
investors under § 6112 who have failed to do so (or who fail to provide such lists when
requested by the S_ervice) may be subject to the penalty under § 6708(a). In addition,
the Service may impose penalties on parties involved in these transactions or
substantially similar transactions, including accuracy-related penaities under § 6662 or §
6662A.

The Service and the Treasury Department recognize that some taxpayers may
have filed tax returns taking the position that they were entitied to the purported tax
benefits of fhe types of transactions described in this notice. These taxpayers should
consult with a tax advisor to ensure that their transactions are disclosed property and to
take appropriate corrective action.

DRAFTING INFORMATION

For further information regarding this notice, contact John Aramburu on {202)

622-4960 (not a toll-free call).

5 Section 6707A applies to retumns and statements due after October 22, 2004. See
Notlce 2005-11, 2005-7 1.R.B. 493. .
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DEPARTMENT OF THE TREASURY
WASHINGTON

MEMORANDUM FOR: Robert M. Brown
' Associate Chief Counsel (IT&A)

FROM: | Helen M. Hubbard 4 A4
Tax Legislative Counsel

SUBIJECT: Tax-Exempt Leasing Involving Defeasance
(CASE-MIS NOT 157892-04)

DATE: February 11, 2005

We approve the attached notice for publication in the Internal Revenue Bulletin. The
notice alerts taxpayers and their representatives that transactions in which a taxpayer
enters into a purported sale-leaseback .arr‘angement with a tax-indifferent person in which
substantially all of the tax-indifferent person’s payment obligations are economically
defeased and the taxpayer’s risk of loss from a decline, and opportunity for profit from an
increase, in the value of the leased property are limited are tax avoidance transactions.
The notice identifies these transactions, and substantially similar transactions, as listed
transactions for purposes of § 1.6011-4(b)(2) of the Income Tax Regulations and §§ 6111
and 6112 of the Internal Revenue Code. The notice also alerts parties involved with these
transactions of certain responsibilities that may arise from their involvement with these

transactions.
Attachment

cc: Eric Solomon
Bob Carroll
Helen Hubbard _
Jonathan Ackerman
Michael Desmond

Don Korb

Don Rocen
Nick DeNovio
Jonathan Zelnik
John Arambaru
Donna Crisalli

L TR ¢ 2l Bie.. x gl VoAl igton. : -8 W PP -

INITIATOR REVIEWER REVIEWER REVIEWER REVIEWER SECRETARIAT

‘t ICH CODE -
SURNAME Kot ] e b man uL/;.th-ul |

asfoate | 120 [elies| ued/Zhica]| / / / U/

e =

NN2.1111-0Y)
48




Part lll - Administrative, Procedural, and Miscellaneous
Tax-Exempt Leasing Involving Defeasance

Notice 2005-13

The Internal Revenue Service and the Treasury Department are aware of types
of transactions, descﬁbed below, in which a taxpayer enters into a purported sale-
leaseback arrangement with a tax-indifferent person in which substantially all of the tax-
indifferent person's payment obligations are economically defeased and the taxpayer's
risk of loss from a decline, and opportunity for profit from an increase, in the value of the
leased property are limited. This notice alérts taxpayers and their representatives that
these transactions are tax avoidance transactions and identifies these transactions, and
substantially similar transactions, as listed transactions for purposes of § 1.6011-4(b)(2)
of the Income Tax Regulations and §§ 6111 and 6112 of the Interna! Revenue Code.
This notice also alerts partigs involved with these transactions of certain responsibilities
that may arise from their involvement with these transactions.

FACTS

X is a U.S. taxpayer. FP is a tax-indifferent person that owns and uses certain
property.! BK1, BK2, BK3, and BK4 are banks. None of these parties is related to any
other party, unless otherwise indicated.

Situation 1
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2
On the closing date of January 1, 2003 ("Closing Date"), X and FP enter into a

purported sale-leaseback transaction under which FP sells the property to X, and X
immediately leases the property back to FP under a lease ("Lease"). The purchase and
sale agreement and the Lease are nominally separate legal documents. Both |
agreements, however, are executed pursuant to a comprehensive participation
agreement, which provides that the parties’ rights and obligations under any of the
agreements are not enforceable before the execution of all transaction documents.

The Lease requires FP to make rentai payments over the term of the Lease
(“Lease Term"). As described below, the Lease also provides that under certain
conditions, X has the option (“Service Contract Option") to require FP to identify a party
(“Service Recipient”) willing to enter into a contract with X to receive services provided
using the leased property (“Service Contract") that commences immediately after the
expiration of the Lease Term. The Service Recipient must meet certain financial
qualiﬁcations.-ihcluding credit rating and net capital requirements, and provide
defeasance or other credit support to satisfy certain of its obligations under the Service
Contract. If FP cannot locate a qualified third party to enter into the Service Contract,
FP or an affiliate of FP must enter into the Service Contract. The aggregate of the
Lease Term plus the term of the Service Contract ("Service Contract Term”) is less than
80 percent of the assumed remaining useful life of the property.

On the Closing Date, the property has a fair market value of $105x and X makes

a single payment of $105x to FP. To fund the $105x payment, X provides $15x in

! In some instances, FP meets the definition of a tax-exempt entity under section
168(h)(2). In other instances, FP does not meet that definition but possesses attributes,

such as net operating lossas, that tendar Filiax indifflerent. . .« . - . we - -
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equity and borrows $81x from BK1 and $9x from BK2. Both loans are nonrecourse and
provide for payments during the Lease Term. Accrued but unpaid interest is capitalized
as additional principal. As of the Closing Date, the documents reflect that the sum of
the outstanding principal on the loans at any given time will be less than the projected
fair market value of the property af that time. The amount and timing of the debt service
p_ayments closely match the amount and timing of the Lease payments due during the
Lease Term.

FP intends to utilize only a small portion of the proceeds of the purported sale-
leaseback for operational expenses or to finance or refinance the acquisition of new
assets. Upon receiving the $105x purchase price payment, FP sets aside substantially
all of the $105x to satisfy its lease obiigations. FP deposits $81x with BK3 and $9x with
BK4. BK3 may be an affiliate of BK1, and BK4 may be an affiliate of BK2. The deposits
with BK3 and BK4 earn interest ’suff_lcient to fund FP's rent obligations as described
below. BK3 pays annual amounts equal to 90 percent of FP’s annual rent obligation
under the Lease (that is, amounts sufficient to satisfy X's debt service obligation to
BK1). Although FP directs BK3 to pay those amounts to BK1, the parties treat these
amounts as having been paid from BK3 to FP, then from FP to X as rental payments,
and finally from X to BK1 és debt service payments. In addition, FP pledges the deposit
with BK3 to X as security for FP's obligations under the Lease, while X, in turn, pledges
its interest in FP's pledge to BK1 as security for X's obligations under the loan from
BK1. Similarly, BK4 pays annual amounts equal to 10 percent of FP's rent obligation
under the Lease (that is, amounts sufficient to satisfy X's debt service obligation to
BK2). Although FP directs BK4 to pay these amounts to BK2, the parties treat these
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amounts as having been paid from BK4 to FP, then from FP to X as rental payments,
and finally from X to BK2 as debt service payments. Although FP's deposit with BK4 is
not pledged, the parties e;ipect that the amounts deposited with BK4 will remain
available to pay the remaining 10 percent of FP's annual rent obligation under the
Léase’. FP may incur economic co'sts. such as an early withdrawal penalty, in
accessing the BK4 deposit.

FP is not legally released from its rent obligations. ‘X‘s exposure to the risk that
FP will not make the rent payments, however, is substantially limited by the
arrangements with BK3 and BK4. In the case of the loan from BK1, X's economic risk is
remote due to the deposit arrangement with BK3. In the case of the loan from BK2, X's
economic risk is substantially reduced through the deposit arrangement with BK4. X's
obligation to make debt service payments on the loans from BK1 and BK2 is completely
offset by X's right to receive Lease rentals from FP. As a result, neither bank bears a
significant risk of nonpayment. 2

FP has an option (*Purchase Option”) to purchase the property from X on the last
day of the Lease Term (*Exercise Date”). Exercise of the Purchase Option allows FP to
repurchase the property for a fixed exercise price ("Exercié.e Price") that, on the Closing
Date, exceeds the projected fair market value of the property on the Exercise Date. The

Purchase Option price is sufficient to repay X's entire loan balances and X's initial

2 The arrangement by which FP sets aside the funds necessary to meet its obligations
under the Lease may take a variety of forms other than a deposit arrangement involving
BK3 and BK4. These arrangements include a loan by FP to X, BK1 or BK2; a letter of
credit collateralized with cash or cash equivalents; a payment undertaking agreement,
prepaid rent (regardless of whether X finances a portion of the purchase price by
borrowing from BK1 or BK2); a sinking fund arrangement; a guaranteed investment
contract; or financial guaranty insurance.
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equity investment plus provide X with a predetermined after-tax rate of return on its
equity investment.

At the inception of the transaction, X requires FP to invest $9x of the $105x
payment in highly rated debt securities (“"Equity Collateral®), and to pledge the Equity
Collateral to X to satisfy a portion of FP's obligations under the lease.® Although the
Equity Collateral is pledged to X, it is not among the items of collateral pledged to BK1
or BK2 in-suppor.t of the nonrecourse loans to X. The Equity Collateral upon maturity,
when combined with the balance of the deposits made with BK3 and BK4 and thé
interest on those deposits, fully funds the amount due if FP exercises the Purchase
Option. This arrangement ensures that FP is able to make the payment under the
Purchase Option without an independent source of funds. Having economically
defeased both its rental obligations under the Lease and its payment obligations under
the Purchase Option, FP keeps the remaining $6x, subject to its obligation to pay the
Termination Value (described below) upon the happening of certain events specified
under the Lease.

if FP does not exercise the Purchase Option, X may elect to (1) take back the
property, or (2) exercise the Service Conﬁact Option and compei FP either to (a)

.identify a qualified Service Recipient, or (b) enter (or compel an affiliate of FP to enter) |
into the Service Contract as the Service .Recipient for the Service Contract Term. If X

exercises the Service Contract Option, the Service Recipient must pay X predetermined

¥ The arrangement by which the return of X's equity investment plus a predetermined
after-tax return on such investment is provided may take a variety of forms other than
an investment by FP in highly rated debt securities. For example, FP may be required
to obtain a payment undertaking agreement from an entity having a specified minimum
credit rating. -
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minimum capacity payments sufficient to provide X with a minimum after-tax rate of
return on its equity investment. The Service Recipient also must reimburse X for X's
operating and maintenance costs for providing the services.

As a practical matter, the Purchase Option and the Service Contract Option collar
X's exposure to changes in the va;lue of the property; If the value of the property is at
least equal to the Purchase Option Exercise Price, FP likely will exercise the Purchase
Option. Likewise, FP likely will éxércise the Purchase Option if FP concludes that the .
costs of the Service Contract Option exceed the costs of the Purchase Option.
Moreover, FP may exercise the Purchase Option even if the fair market value of the
property is less than the Purchase thion Exercise Price because the Purchase Option
is fully funded, and the excess of the Exercise Price over the projected value may not
fully reflect the costs to F P of modifying, interrupting, or relocating its operations. If the
Purchase Option is exercised, X will recover its equity investment plus a predetermined
after-tax rate of return. Conversely, if the Purchase Option is not exercised, X may
compel FP to locate a Service Recipient to enter into the Service Contract in return for
payrhents sufficient to provide X with a minimum after-tax rate of return on its equity
investment, regardless of the value of the property. |

Throughout the Lease Term, X has several remedies in the event of a default by
FP, iﬁcluding a right to (1) take possession of the property or (2) cause FP to pay X
specified damages (“Termination Value®). Likewise, throughout the Service Contract
Term, X has similar remedies in the event of a default by the Service Recipient. On the
Closing Date, the amount of the Termination Value is slightly greater than the purchase

price of the property. The Termination Value fluctuates over the Lease Term and
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Service Contract Term, but at al! times is sufficient to repay X's entire loan balances and
X's initial equity investment plus a predetermined after-tax rate of return. The BK3
deposit, the BK4 deposit and the Equity Collateral are available to satisfy the
Termination Value during the Lease Term. If the sum of the deposits plus the Equity
Collateral is less than the Terminaiion Value, X may require FP to maintain a letter of
credit. During the Service Contract Term, the Service Recipient will be required to
provide defeasance or other credit support that would be available to satisfy the
Termination Value. As a result, X in almost all events will recover its investment plus a
pre-tax rate of retum.

For tax purposes, X claims deductions for interest on the loans and for
depreciation on the property. X does not include the optional Service Contract Term in
the lease term for purposes of calculating the property’s recovery period under §§
168(g)(3j(A) and 168(i)}3). X includes in gross income the rents received on the Lease.
If the Purchase Option is exercised, X also includes the Exercise Price in calculating its
gain or loss realized on disposition of the property.

The form of the sale from FP tb X may be a head lease for a term in excess of
the assumed remaining useful life of the property and an option for X to purchase the
property for a nominal amount at the conclusion of the head lease term. In some
variations of this transaction, the participation agreement provides that if X refinances
the nonrecourse loans, FP has a right to participate in the savings attributable to the
reduced ﬁnanéing costs by allowing FP to renegotiate certain terms of the transaction,
including the Lease rents and the Purchase Option price.

. Situation 2
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The facts are the same as in Situation 1 except for the following.

The Lease does not provide a Service Contract Option. In lieu of the Purchase
Option described in Situation 1, FP has an option (“Early Termination Option”) to
purchase the property from X on the date (“ETO Exercise Date") that is 30 months
lbefore the end of the Lease Term. Exercise of the Early Termination Option allows FP
to terminate the Lease and repurchase the property for a fixed exercise price ("ETO
Exercise Price”) that on the Closing Date, exceeds the projected fair market value of the
property on the ETO Exercise Date. The Early Termination Option price is sufficient to
repay X's entire loan balances and X's initial equity investment pius a predetermined
after-tax rate of rt;turn on its equity investment. The balance of the Equity Collateral
combined with the balance of the déposits made with BK3 and BK4 and the interest on
those depdsits fully fund the amount due under the Early Termination Option.

If FP does not exercise the Early Termination Option, FP is required to obtain
residual value insurance for the benefit of X, pay rents for the remaining Lease Term,
and return the property to X at the end 6f the Lease Term (“Return Option®). The
residual value insurance must be issued by a third party having a specified minimum
credit rating and must provide that if the actual residual value of the property is less than
a fixed amount (“Residual Value Insurance Amount’) at the end of the Lease Term, the
insurer will pay X the shortfall. On the Closing Date, the Residual Value Insurance
Amount is less than the projected fair market value of the property at the end of the
Lease Term. !f FP does not maintain the residual valhe insurance coverage for the
entire Lease Term remaining after the ETO Exercise Date, FP will default and be

obligated to pay X the Termination Value. If FP does not exercise the Early Termination

-
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Option, the rents for the remaining Lease Term plus the Residual Value Insurance
Amount are sufficient to brovide X with a minimum after-tax rate of return on the
property, regardless of the value of the property. As a practical matter, the Early
Termination Option and the Return Option coliar X's exposure to changes in the value
of the property. At the end of the'Lease Term, FP also may have the option to purchase
the property for the greater of its fair market value or the Residual Value Insurance
Amount. |

For tax purposes, X claims deductions for interest on the loans and for
depreciation on the property. X treats a portion of the property as qualified
technological equipment within the meaning of § 168(i)(2). X depreciates that portion of
the property over five years under § 168(g)(3)(C). X treats a portion of the property as.
software. X depreciates that portion of the property over 36 months under
§ 167(N(1(A).

X includes in gross income the rents received on the Lease. If the Early
Termination Option is exercised, X also includes the ETO Exercise Price in calculating
its gain or loss realizéd on disposition of the property.

In some variations of this transaction, if the Early Termination Option is not
exercised, the Lease rents payable to X may increase for the portion of the Lease Term
remaining after the ETO Exercise Date.

ANALYSIS

The substance of a transaction, not its form, governs its tax treatment. Gregory

v. Helvering, 293 U.S. 465 (1935). In Frank Lyon Co. V. United States, 435 U.S. 561,

573 (1978), the Supreme Court stated that “[ijn applying the doctrine of substance over

S wam Rl AR - Y e Y e .




® ®
10

form, the Court has looked to the objective economic realities of a transaction rather
than to the particular form the parties employed.” The Court evaluated the substance of
the particular transaction in Frank Lyon to determine that it should be treated as a sale-
leaseback rather than a financing arrangement. The Supreme Court described the
transaction in Frank Lyon as “a genuine multiple-party transaction with economic
| ‘'substance which is compelled or encouraged by business or regulatory realities, is
imbued with tax-indepéndent considerations, and is not shaped solely by tax-avoidance
 features that hav_e meaningless labels attached.” Frank Lyon, 435 U.S. at 584. The
Court subsequently relied on its approach in Erank Lyon to recharacterize a sale and
repurchase of federal securities as a loan, finding that the economic realities of the
transaction did not support the forrﬁ chosen by the taxpayer. Nebraska Dep't of
Revenue V. Loewensteig., 513 U.S. 123 (1994).

A sale-leaseback will not be respected unless the owner/lessor acquires and
retains "significant and genuine attributes” of a traditional owner, including “the benefits
and burdens of ownership.” Coleman v. Commissioner, 16 F.3d 821, 826 (7™ Cir. 1994)
(citing Frank Lyon, 435 U.S. at 582-84). Considering the totality of the facts and_
circumstances in the transactions describe_d in Situations 1 and 2, X does not acquire
the benefits and burdens of ownership and consequently cannot claim tax benefits as
the owner of the property. The transactions described above are, in substance,
fundamentally different from the sale-leaseback transaction respected by the Courtin
Frank Lyon.

First, in Frank Lyon, the sales proceeds were used to construct the lessee's new

headquarters. In contrast, in the transactions described above, substantially all of the

. -1,.
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$105x sales proceeds are immediately set aside by FP to sétisfy its obligations under
the Lease and to fund FP’s exercise of the Purchase Option or the Early Termination
Option. As a condition to engaging in the transactions, FP economically defeases
substantially all of its rent payment obligations and the amounts due under the
Purchase Option or the Early Terénination Optioh by establishing an(_:l pledging the
deposit with BK3 and the Equity Collateral. Moreover, even though FP may not pledge
the deposit with BK4, FP fully fuhds its remaining rent obligations with the BK4 deposit
and may have limited rights to access the funds held in that deposit. Consequently, the
only capital retained by FP is the remaining $6x portion of the sales proceeds that

represents FP’s fee 'for engaging in the transaction.

Second, in Frank Lyon, the faxpayer bore the risk of the lessee’s nonpayment of
rent, which could have forced the taxpayer to default on its recourse debt. The Court
concluded that the taxpayer exposed its business well-being to a real and substantial
risk of nonpayment and that the long-term.debt affected its financial position. Frank
Lyon, 435 U.S. at 577. In contrast, in the transactions described above, économic
defeasance renders the risk to X of FP's failure to pay rent remote. Moreover, because
of the economic defeasance, X’s right to receive the Equity Collateral upon the exercise
of the Purchase Option, and FP's obligation with respect to the Termihation Value, a
failure by FP to satisfy its lease obligations does not leave X at risk for repaying the loan
balances or forfeiting its equity investment.

Third, in Frank Lyon, the taxplayer’s return was debendent on the property's
value aﬁd the taxpayer’s equity investment was at risk if the property declined in Qalue.

The economic burden of any decline in the value of the property is integral to the
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determination of tax ownership. See, e.9., Swift Dodge v. Commissioner, 692 F.2d 651

(9”‘ Cir. 1982). In the transactions described above, X bears insufficient risk of a decline
in the value of the property to be treated as its owner for tax purposes. In Situation 1,
régardless of a decline in the value of the property, X can recover its entire investment,
repay both loans, and obtain a minimum after-tax rate of return on its equity investment
by exercising the Service Contract Option. Similarly, in Situation 2 a decline in the
value of the property will not prevent X from recovering its entire ihvestment. repaying
both loans and obtaining a minimum after-tax rate of return on its equity investment
through the rents for the remaining Lease Term plus the Residual Value Insurance
Amount under the Return Option. The failure-of FP to satisfy its obligations under the
Service Contract Option in Situatioﬁ 1 or the Return Option in Situation 2 results in
default and obligates FP to pay X the Termination Value. In both Situation 1 and
Situation 2, the BK3 and BK4 deposits and Equity Collateral are available to fund FP's
obligations upon termination of the Lease. Thus, in both situations, X has substantiaily
limited its risk of loss regardless of the value of the property upon termination of the
Lease.

Fourth, the combination of FP's Purchase Option and X's Service Contract
Option in Situation 1, a‘nd FP's Early Termination Option and continued rent and
residual value insurance obligations under the Reiurn Option in Situation 2, significantly
increase the likelihood that FP will exercise its Purchase Option in Situation 1 and its
Early Termination Option in Situation 2 even if the fair market value of the property is
less than the Purchase Option Exercise Price or ETO Exercise Price, respectively,

because both options are fully funded and the excess of the exercise price over the
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leased property's fair market value may not fully reflect the costs to FP of modifying,

interrupting, or relocating its operations. See Kwiat v. Commissioner, T.C. Memo. 1992-
433 (ostensible lessor did not possess the benefits and burdens of owhership because
reciprocal put and call options limited the risk of economic depreciation and the benefit
of possible appreciation); §gga_ls_g' Aderholt Sggcigig Co. v. Commissioner, T.C. Memo.
1985-491; Rev. Rul. 72-543, 1972-2 C.B. 87. In contrast, in Frank Lyon, the lessee’s |
decision regarding the exercise of its purchase option was not constrained by a lessor’s
right to exercise a reciprocal option similar to the Service Contract Option or the Return
Option described in Situations 1 and 2, respectively. Similarly, X's opportunity to
recognize a retumn through refinancing the BK1 and BK2 loans is also limited in those
cases in which FP has a right to participate in any savings attributable to reduced
financing costs, such as through renegotiation of the Lease rents and the Purchase
Option price. See Hilton v. Commissioner, 74 T.C. 305 (1980), affd, 671 F.2d 316 ("
Cir. 1982) (arrangement whereby lessor énd lessee shared the sa\)ings from any |
refinancing of lessor’s nohrecourse debt was a factor supporting holding to disregard

" form of sale-leaseback transaction).

In the transactions described above, X does not have a meaningful interest in the
risks and rewards of the property. Thus, X does not acquire the benefits and burdens of
‘ownership of the property and does not become the owner of the property for U.S.
federal income tax purposes. In substance, the transactions described above are
merely a transfer of tax benefits to X, coupled with X's investment of the Equity
Collateral for a predetermined after-tax rate of return.

Furthermore, in appropriate cases, the Service may challenge the purported tax
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benefits from these transactions on additional grounds, including (1) that the substance
over form doctrine requires recharacterization of the arrangement as a ﬂnancing
arrangement, or (2) that the loans from BK1 and BK2, in substance, do not involve the
use 6r forbearance of money, do not constitute valid indebtedness for tax purposes, and
that any interest nominally paid or accrued on the loans is not deductible. Cf. Rev. Rul.
2002-69, 2002-2 C.B. 760 (disregarded offsetting obligations in a LILO arrangement
gave the taxpayer, at r_'nost, a future interest in the property).

The American Jobs Creation Act of 2004, P.L. 108-357, 118 Stat. 1418 (the
“Act’), was enacted on October 22, 2004. Section 847 of the Act amended §§ 167 and
168 to provide that service contracts that follow a lease must be included in the lease
term and to modify the recovery- pefiod for qualified technological equipmeni and
computer softwal_re subject to a lease with a tax-exempt entity. Section 848 of the Act
added new § 470, which suspends losses for certain leases of property to tax-exempt
entities. See H. R. Rep. No. 755, 108th Cong., 2d Sess., at 660, 662-663 (2004).
These amendments generally are effective for leases entered into after March 12,
2004.*

Transactions that are the same as, or substantially similar to, the transactions
described in this notice are identiﬁed as "listed trapsactions" for purposes of § 1.6011-
4(b)(2) and §§ 6111 and 6112 effective February 11, 2005, the date this notice is
released to the public. Independent of their classification as "isted transactions,”

transactions that are the same as, or substantially similar to, the transactions described

4 Leases or purported leases of Qualified Transportation Property described in section
849(b) of the Act are not identified as listed transactions subject to the terms of this

notice.

R2
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in this notice may already be subject to the requirements of § 6011, § 6111, or § 6112,

or the regulations thereunder. Persons required to disclose these transactions under

§ 1.6011-4 who fail to do so may be subject to the penalty under § 6707A.° Persons
required to disclose or register these transactions under § 6111 who have failed to do
s0 may be subject to the penalty under § 6707(a). Persons required to maintain lists of
investors under § 6112 who have failed to do so (or who fail to provide such lists when
requested by the Service) may be subject to the penalty under § 6708(a). In addition,
the Service may impose penalties on parties involved in these transactions or
substantially similar transactions, including accuracy-related penaities under § 6662 or §

6662A.

The Service and the Treasury Department recognize that some taxpayers may
have filed tax returns taking the position that they were entitled to the purported tax
benefits of the typés of transactions described in this notice. These taxpayers should
consult with a tax advisor to ensure that their transactions are disclosed properly and to
take appropriate corrective action. |
DRAFTING INFORMATION

For further information regarding this notice, contact John Aramburu on (202)

622-4960 (not a toll-free call).

5 Section 6707A applies to returns and statements due after October 22, 2004. See
Notice 2005-11, 2005-7 |.R.B. 493.
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Part Il — Administrative, Procedural, and Miscellaneous
Tax-Exempt Leasing Involving Defeasance

Notice 2005-13.

The internal Revenue Service and the Treasury Department are aware of types
of transactions, described below, in which a taxpayer enters into a purpdrted sale-
leaseback arrangement with a tax-indifferent person in which substantially all of the tax-
indifferent person's payment obligations are economically defeased and the taxpayér's
risk of loss from a decline, and opportunity for profit from an increase, in the value of the
leased property are limited. This notice alerts taxpayers and their representatives that
these transactions are tax avoidance transactions and identifies these transactions, and
substantially similar transactions, as listed transactions for purposes of § 1.6011-4(b)(2)
of the Income Tax Regulations and §§ 6111 and 6112 of the Intemal Revenue Code.
This notice also alerts parties involQed with these transactions of certain responsibilities
that may arise from their involvement with these transactions.

FACTS

X is a U.S. taxpayer. FP is a tax-indifferent person that owns and uses certain
property.! BK1, BK2, BK3, and BK4 are banks. None of these parties is related to any
other party, unless otherwise indicated.

Situation 1 |
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Onr the closing date of January 1, 2003 ("Closing Date"), X and FP enterinto a
purported sale-leaseback transaction under which FP sells the property to X, 'and X
~ immediately leases the property back to FP under a lease ("Lease"). The purchase and
sale agreement and the Lease are nominally separate legal documehts. Both
~agreements, however, are executed pursuant tq a comprehensive participation
agreement, which provides that the parties’ nghts and obligations under any of the
agreements are nbt enforceable before the execution of all transaction documents.

The Lease requires FP to make rental payments over the term of the Lease
(“Lease Term"). As described below, the Lease also provides that under certain
conditions, X has the option (“Service Contract Option”) to require FP to identify a party
(“Service Recipient”) willing to entér into a contract with X to receive services provided
using the leased property ("Service Contract”) that commences immediately after the
expiration of the Lease Term. The Service Recipient must meet cenain'ﬁnancial
qualifications, inclﬁding credit réting and net capital requirements, and provide
defeasance or other credit support to satisfy certain of its obligations under the Service
Contract. If FP cannot locate a qualified third party to enter into the Service Contract,
FP or a;1 affiliate of FP must enter into the Service Contra?t. The aggregate of the
Lease Term plus the term of the Service Contract (“Service Contract Term®) is less than |
80 percent of the assumed remaining useful life of the property.

On the Closing Date, the property has a fair market value of $105x and X makes

a singlé payment of $105x to FP. To fund the $105x payment, X provides $15xin

11n some instances, FP meets the definition of a tax-exempt entity under section
168(h)(2). In other instances, FP does not meet that definition but possesses attributes,
such as net operating losses, that render FP tax indifferent.
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equity and borrows $81x from BK1 and $9x from BK2. Both loans are nonrecourse and

provide for payments during the Lease Term. Accrued but unpaid interest is capitalized
as additional principal. As of the Closing Date, the documents reflect that the sum of

| the outstanding principal on the loans at any given time will be less than the projected
fair market value of the property atthat time. The amount and timing of the debt service
payments closely match the amount and timing of the Lease payments due'during the
Lease Term.

'FP intends fo utilize only a small portion of t_he proceeds of the purported sale-
leaseback for operational expenses or to ﬁnance or refinance the acquisition of new
assets; Upon receiving the $105x purchase price payment, FP sets aside substantially
all of the $105x to satisfy its lease obligations. FP deposits $81x with BK3 and $9x with
BK4. BK3 may be an affiliate of BK1, and BK4 may be an affiliate of BK2. The deposits
with BK3 and BK4 eamn interést sufficient to fund FP’s rent obligations as described
below. BK3 pays annual amounts equal to 90 percent of FP's annual rent obligation
under the Lease (that is, amounts sufficient to satisfy X's debt servicé obligation to
BK1). Although FP directs BK3 to pay those amounts to BK1, the parties treat these
amount;'. as having been paid from BK3 to FP, then from FP to X as rental payments, |
and finally from X to BK1 as debt service payments. In addition, FP pledges the deposit
with BK3 to X as security for FP's obligations under the Lease, while X, in turn, pledges
its intérest in FP's pledge to QK1 as éecurity for X's obligations under the loan from
BK1. Similadly, BK4 pays annual amounts equal to 10 percent of FP's rent obligation
under the Lease (that is, amounts sufficient to satisfy X's debt service"obligation to

BK2). Although FP directs BK4 to pay these amounts to BK2, the parties treat these
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amounts as having been paid from BK4 to FP, then from FP to X as rental payments,
and finally from X to BK2 as debt service payments. Although FP's deposit with BK4 is
not pledged, the parties expect that the amounts deposited with BK4 will remain
available to pay the remaining 10 percent of FP's annual rent obligation under the
Lease. FP may incur economic costs, such as an early withdrawal penalty, in
accessing the BK4 deposit.

FP is not legally released from its rent obligations. X's exposure to the risk that
- FP will not make the rent payments, however, is substantially limited by the
arrangements with BK3 and BK4. In the case of the loan from BK1, X's economic risk is
remote due to the deposit arrangement with BK3. In the case of the loan from BK2, X's
economic fisk’ is substantially reduced through the deposit arrangement with BK4. X's
obligation to make debt service payments on the loans from BK1 and BK2 is completely
Oﬁsét by X's right to receive Lease rentals from FP. As a result, neifher bank bears a
significant risk of nonpayment. 2

FP has an option (“Purchase Option®) to purchase the property from X on the last
~dayof the Lease Term (“Exercise Date”). Exercise of the Purchase Option allows FP to
repurch’a\se the property for a fixed exercise price ("Exercise Price”) that, on the Closing
Date, exceeds the projected fair market value of the property on the Exercise Date. The

Purchase Option price is sufficient to repay X's entire loan balances and X's initial

2 The arrangement by which FP sets aside the funds necessary to meet its obligations
under the Lease may take a variety of forms other than a deposit arrangement involving
BK3 and BK4. These arrangements include a loan by FP to X, BK1 or BK2; a letter of
credit collateralized with cash or cash equivalents; a payment undertaking agreement,
prepaid rent (regardiess of whether X finances a portion of the purchase price by
borrowing from BK1 or BK2); a sinking fund arrangement, a guaranteed investment
contract; or financial guaranty insurance.
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equity investment plus provide X with a predetermined after-tax rate of retumon its

equity investment.

At the inception of the transaction, X requires FP to invest $9x of the $105x
payment in highly rated debt securities ("Equity Collateral”), and to pledge the Eq.uity
Collateral to X to satisfy a portion of FP's obligations under the lease.’ Although the
Equity Collateral is pledged to X, it is not among the items of collateral pledged to BK1
or BK2 in support of the nonrecourse loans to X. The Equity Collateral upon maturity,
when combined with the balance of the deposits made with BK3 and BK4 and thé |
interest on those deposits, fully funds the amount due if FP exercises the Purchase
Option. This arrangemént ensures that FP is able to make the payment under the
Purchase Option'without an independent source of funds. Having economically
deféased both its rental obligations under the Lease and its payment obligations under

the Purchase Option, FP keeps the remaining $6x, subject to its obligation to pay the
Termination Value (described below) upon the happening of certain events specified

under the Lease.

If FP does not exercise the Purchase Option', X may elect to (1) take back the
propert;(, or (2) exercise the Service Contract Option and c;Jmpel FP either to (a)
identify a qualified Service Recipient, or (b) enter (or compel an affiliate of FP to-enter)
into the Service Contract as the Sefvice Recipieﬁ{ for the Service Contract Term. if X

exercises the Service Contract Option, the Service Recipient must pay X predetermined

% The arrangement by which the return of X's equity investment plus a predetermined
after-tax return on such investment is provided may take a variety of forms other than
an investment by FP in highly rated debt securities. For example, FP may be required
to obtain a payment undertaking agreement from an entity having a specified minimum

credit rating.
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minimum capacity payments sufficient to provide X with a minimum after-tax rate of
return on its equity investment. The Service Recipient also must reimburse X for X's
operating and maintenance costs for providing the services. |

As a practical matter, the Purchase Option and the Service Coﬁtract Option collar
X's exposure to changes in the value of the property. If the value of the property is at
least equal to the Purchase Option Exercise Price, FP likely will exercise the Purchase
Option. Likewise, FP likely will exercise the Purchase Option if FP concludes that the
costs of the Service Contract Option exceed the costs of the Purchase Option.
Moreover, FP may exercise the Purchase Option even if the fair market value of the
property is less than the Purchase Option Exercise Price because the Purchase Option
is fullly funded, and the excess of the 'Exercise Price over the projected value may not
fully reflect the costs to FP of modifying, interrupting, or relocating its operationé. If the
Purchase Option is exercised, X wiIl. recover its equity investment plus a predétennined
after-tax rate of retun. Conversely, if the Purchase Option is not exercised, X may
compe! FP to locate a Service Recipient to enter into the Service Contract in return for
payments sufficient to provide X with a minimurﬁ after-"tax rate of return on its equity
investmlant, regardless of the value of the property. |

Throughout the Lease Term, X has several remedies in the event of a default by
FP, including a right tb (1) take possession of the property or (2) cause FP to péy X
specified damages ("Termination Value”). Likewise, throughout the Service Contract
Term, X has similar remedies in the event of a default by the Service Recipient. On the
Closing Date, the amount of the Termination Value is slightly greater than the purchase

price of the property. The Termination Value fluctuates over the Lease Temm and
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Service Contract Term, but at all times is sufficient to repay X's entire loan balances and
X's initial equity investment plus a predetermined after-tax rate of retumn. The BK3
deposit, the BK4 deposit and the Equity Coliateral are available to satisfy the
Termination Value during the Lease Term. if the sum of the deposits plus the Equity
Collateral is less than the Terminatioﬁ Value, X may require FP to maintain a letter of
credit. During the Serviceé Contract Term, the Service Recipient will be required to
provid'e defeasance or other credit support that would be available to satisfy the
Termination Value. As a result, X in almost all events will recover its investment plus a |
pre-tax rate of retum.

“For tax purposes, X claims deductions for interest on the loans and for
depreciation on the property. X does not include the optional Service Contract Term in
the lease term for purposes of calculating the property’s recovery period under §§
168(g)(3)(A) and 168(i)(3). X includes in gross income the rents received on the Lease.
If the Purchase Option is exercised, X also includes the Exercise Price in calculating its
gain or loss realized on disposition of the 'propeny.

The form of the sale from FP to X may be a head lease for a term in excess of
| the assl:med remaining useful life of the property and an option for X to purchase the
property for a nominal amount at the conclusion of the head lease term. In some
variations of this transaction, the participation agreement provides that if X refinances
the nonrecourse loans, FP hés a right to participate in the sayings attributable to the
reduced financing costs by allowing FP to renegotiate certain terms of the transaction,
including the Lease rents and the Purchase Option .price.

Situation 2
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The facts are the same as in Situation 1 except for the following.

The Lease does not provide a Service Cbntract Obtion. in lieu of the Purchase
Option described in Situation 1, FP has an option (“Early Termination Option”) to
purchase the property from X on the date (“ETO Exercise Date”) that is 30 months
before the end of the Lease Term. Exercise of the Early Termination Option aliows FP
to terminate the Lease and repurchase the property for a fixed exercise price (‘ETO
Exercise Price”) thét on the Closing Date, exceeds the projected fair market value of the
property on the ETO Exercise Date. The Early Termination Option price is sufficient to
repay X's entire loan balances and X's initial equity investment plus a predetermined
after-tax rate of return on its equity investment. The balancé of the Equity Collateral
combined with the balance of the deposits made with BK3 and BK4 and the interest on
those deposits fully fund the amount due under the Early Termination Option.

If FP does not exercise the Early Termination Option, FP is reqdired to obtain
residual value insurance for the benefit of X, pay rents for the remaining Lease Term,
and return the property to X at the end of the Lease Term ("Return Obtion"). The
residual value insurance must be issued by a third party having a specified minimum
credit ra;ting and must provide that if the actual residual value of the property is less than
a fixed amouﬁt (“Residual Value Insurance Amount”) at the end of the Lease Term, the
insurer will pay X the shortfall. On the Closing Date, the Residual Value Insurance
Amount is less than the projected fair market value of the property at the end of the
Lease Term. If FP does not maintain the residual value insurance coverage for the
entire Lease Term remaining after the ETO Exercise Date, FP will defauit and be

obligated to pay X the Termination Value. If FP does not exercise the Early Termination
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Option, the rents for the remaining Lease Term plus the Residual Value Insurance

-

Amount are sufficient to provide X with a minimum after-tax rate of retumn on the
property, regardless of the value of the property. As a practical matter, the Early
Termination Option and the Retum Option collar X's exbosure to changes in the value
of the p'roperty. At the end of the Lease Term, FP also may have the option to purchase
the property for the greater of its fair market value or the Residual Value Insurance
Amount.

For tax purposes, X claims deductions for interest on the loans -and for
depreciation on the property. X treats a portion of the property as qualified
technological equipment within the meanlng of § 168(i)(2). X depreciates that portlon of
the property over five years under § 168(g)(3)(C). X treats a portion of the property as
software. X depreciates that portion of the property over 36 months under
§ 167(F1)(A). |

X includes in gross income the rents received on the Lease. If the Early
Termination Option is exercised, X also includes the ETO Exercise Price in dalculating
its gain or loss realized on disposition of the property. -

I;n some variations of this transaction, if the Early Termination Option is not
exercised, the Lease rents payable to X may increase for the portion of the Lease Term
remaining after thé ETO Exercise Date.

ANALYSIS
The substance of a transaction, not its form, govems its tax treatment. Gregory

v. Helvering, 293 U.S. 465 (1935). In Frank Lyon Co. V. United States, 435 U.S. 561,

573 (1978), the Supreme Court stated that “[ijn applying the doctrine of substance over
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form, the Court has looked to the objective economic realities of a transaction rather
than to the particular form the parties employed.” The Court evaluated the subsfance of
the particular transaction in Frank Lyon to deteminé that it should be treated as a sale-
leaseback rather than a financing arrangement. The Supreme Court described the
transaction in Frank Lyon as “a genuine multiple-party transaction with economic
substance which is compelled or encouraged by business or regulatory realities, is
imbued with tax-independent considerations, and is n.ot shaped sdlely by téx—avoidance
features that have meaningless labels attached.” Frank Lyon, 435 U.S. at 584. The
Court subsequently relied on its approach in Frank Lyon to recharacterize a sale and
repurchase of federal securities as a loan, finding that the economic realities of the
transaction did not support the form chosen by the taxpayer. Nebraska Dep’t of
Revenue v. Loewenstein, 513 U.S. 123 (1994).

A s‘élé—leaseback will not be respected unless the owner/lessor acquires and
retains “significant and genuine attributes” of a traditional owner, including “the benefits

and burdens of ownership.” Coleman v. Commissioner, 16 F.3d 821, 826 (7" Cir. 1994)

(citing Erank Lyon, 435 U.S. at 582-84). Considering the totality of the facts and
circumétances in the transactions described in Situations 1 and 2, X does not acquire
the benefits and burdens of ownership and consequently cannot claim tax benefits as
the owner of the property. The transactions described above are, in substance,
fundamentally different from the sale-leaseback transaction respected by the Court in

FErank Lyon.

First, in Frank Lyon, the sales proceeds were used to construct the lessee's new

headquarters. In contrast, in the transactions described above, substantially all of the -
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$105x sales proceeds are immediately set aside by FP to satisfy its obligations under

- the Lease and to fund FP's exercise of the Purchase Option or the Early Termination
.Option. As a condition to engaging in the transactions, FP economically defeases
substantially all of its rent payment obligations and the amounts due under the
Purchase Option or the Eary Termination Option by establishing and pledging the
deposit with BK3 and the Equity Collateral. Moreover, even though FP may not pledge
the deposit with BK4, FP fully funds its remaining rent obligations with thé BK4 deposit
and may have limited rights to acceés the funds held in that deposit. Consequently, the
only capital retained by FP is the remaining $6x portion of the sales proceeds that
represents FP's fee for engaging in the transaction. |

Second, in Frank Lyon, the taxpayer bore the risk of the lessee’s nonpayment of
rent, which cou_ld have forced the taxpayer to default on its recourse debt. The Court
concluded that the taxpayer exposed its business well-being to a real and substantial
risk of nonpayment and that_ the long-term debt affected its financial position. Frank
Lyon, 435 U.S. at 577. In contrast, in the transactions described above, economic
de_féasance renders the risk to X of FP's failure to pay rent remote. Moreover, because
of the e:conomic defeasance, X's right to receive the Equity Collateral upon the exercise
~ of the Purchase Option, and FP's obligation with respect to the Termination Value, a
failure by FP to satisfy its lease obligaiions does not leave X at risk for repaying the loan
balances or forfeiting its equify investment.

Third, in Frank Lyon, the taxpayer's return n)as dependent on the property’s
value and the laxpayéfs equity investment was at risk if the property declined in value.

The economic burden of any decline in the value of the property is integral to the
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determination of tax ownership. See, e.q., Swift Dodge v. Commissioner, 692 F.2d 651

(9" Cir. 1982). In the transactions described above, X bears insufficient risk of a decline
in the value of the property to be treated as its owner for tax purposes. In Situation 1,
regardless of a decline in the value of the property, X can recover its entire investment,
repay both loans, and obtain a minimum after-tax rate of return on its equity investment
by exércising the- Service Contract Option. Similarly, in Situation 2, a decline in the
value of the property will not prevent X from recovering its entire investment, repaying
both loans and obtaining a minimum after-taxrrate of return on its equity investment
through the rents for the remaining Lease Term plus the Residual Value Insurance
Amount under the Return Option. The failure of FP to satisfy jts obligations under the
Service Contract Option in Situation 1 or the Return Option in Situation 2 results in
default and obligates FP to pay X the Termination Value. In both Situation 1 and
Situation 2, the BK3 and BK4 deposits and Equity Collateral are available to fund FP's
obligations upon termination of the Lease. Thus, in both situations, X has substantially
limited its risk of loss regardless of the value of the property upon termination of the
Lease. |

Fourth, the combination of FP’s Purchase Option and X's Service Contract
Option in Situation 1, and FP’s Early Termination Option and continued rent and
residual value insurance obligations under the Retum Option in Situation 2, significantly
increase the likelihood that FP will exercise its Purchase Option in Situation 1 and its
Early Termination Option in Situation 2 even if the fair_market value of the propenty is
less than the Purchase Option Exercise Price or ETO Exercise Price, respectively,

because both options are fully funded and the excess of the exercise price over the
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leased property’s fair market value may not fully reflect the costs to FP of modifying,

interrupting, or relocating its operations. See Kwiat v. Cdmmissio‘ggl_'. T.C. Memo. 1992-
433 (ostensible lessor did not possess the benefits and burdens of ownership because
reciprocal put and call options limited the risk of econ.omic. depreciation and the benefit
of possible appreciation); see also Aderholt Specialty Co. v. Commissioner, T.C. Memo.
1985-491; Rev. Rul. 72-543, 1972-2 C.B. 87. In contrast, in Frank Lyon, the lessee’s
decision regarding the exercise of its purchaée option was not constrained by a lessor's |
right to exercise a reciprocal option similar to the Service Contract -Option or the Retum
Option described in Situations 1 and 2, respectively. Similarly, X's opportunity to
recognize a return through refinancing the BK1 and BK2 loans is also limited in those
cases in which FP has a right to participate in any savings attributable to reduced
financing costs, such as through renegotiation of the Lease rents ahd the Purchase
Option price. See Hilton v. Commissioner, 74 T.C. 305 (1980), affd, 671 F.2d 316 (o
Cir. 1982) (arrangement whereby lessor and lessee shared the savings from any
refinancing of lessor's nonrecourse debt was a factor supporting holding to disregard
form of sale-leaseback transaction). |

I.n the transactions described above, X does not have a meaningful interest in the
risks and rewards of the property. Thus, X does not acquire the benefits and burdens of
ownership of thé property and does not become the owner of the property for U.S.
federal income tax purposes. In substance, the transactions described above are
. merely a transfer of tax benefits to X, coupled with X's investment of the Equity
Collateral for a predetermined after-tax rate of return.

Furthermore, in appropriate cases, the Service may challenge the purported tax
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benefits from these transactions on additional grounds, including (1) that the substance
over form doctrine requires recharacterization of the arrangement as a financing
arrangement, or (2) that the loans from BK1 and BK2, in substance, do not involve the
use or forbearance of money, do not constitute valid indebtedness for tax purposes, and
that any interest nominally paid or accrued on the loans is not deductible. Cf. Rev. Rul.
2002-69, 2002-2 C.B. 760 (disregarded offsetting obligations in a LILO arrangement
géve the taxpayer, at most, a future interesf in the property).

The American Jobs Creation Act of 2004, P.L. 108-357, 118 Stat. 1418 (the
“Act”), was enacted on October 22, 2004. Section 847 of the Act amended §§ 167 and
168 to provide that service contracts that follow a lease must be included in the lease
term and to modify the recovery périod for qualiﬁéd technological equipment and - .
computer sbﬂware subject to a lease with a tax-exempt entity. Section 848 of the Aét
added new § 470, which suspends losses for certain leases of propérly to tax-exempt
entities. See H. R. Rep. No. 755, 108th Cong., 2d Sess., at 660, 662—663 (2004).
These amendments generally are effective for leases entered into after March 12,
2004.*

'I"ransactions that are the same as, or substantially similar to, the transactions
described in this notice are identified as "listed trénsactions" for purposes of § 1.6011-
4(b)2) and §§ 6111 and 6112 efféctive February 11, 2005, the date this notice is |
released to the public. Independent of their classification as "listed transactions,”

transactions that are the same as, or substantially similar to, the transactions described

‘ Leases or purported leases of Qualified Transportation Property described in section
849(b) of the Act are not identified as listed transactions subject to the terms of this

notice.
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in this notice may al_ready be subject to the requirements of § 6011, § 6111, or § 6112,
or the regulations thereunder. Persons required {o disclose these trans;';\ctioné under
§ 1.6011-4 who fail to do so may be subject to the penalty under § 6707A.° Persons
required to disclose or register these transéctioné under § 6111 who have failed to do
so may be subject to the penailty under § 6707(a). Persons required to maintain lists of
investors under § 6112 who have failed to do so (or who fail to provide such lists when
requested by the Service) may be subject to the penaity under § 6708(a). In addition,
the Service may impose penalties on parties involved in these transactions or
substantially similar transactions, including accuracy-related penalties under § 6662 or §
6662A.

The Service and the Treasury Department recognize that some taxpayers may
havé filed tax returns taking the position that they were entitied to the purported tax
benefits of the types of transactions described in this notice. These taxpayers should
consult with a tax advisor to ensure ihat their transactions are disclosed properly and o
take appropriate corrective action.

DRAFTING INFORMATION

For further information regarding this noticé, contact John Aramburu on (202)

622-4960 (not a toll-free call).

8 Section 6707A applies to returns and statements due after October 22, 2004. See
Notice 2005-11, 2005-7 |.R.B. 493.
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Attachment 2

CONCISE GENERAL STATEMENT
Notice 2005-13

Notice 2005-13 disallows tax benefits, including depreciation deductions, claimed by
taxpayers who enter into sale-in, lease-out (SILO) transactions and identifies SILOs as
listed transactions. . '
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DEPARTMENT OF THE TREASURY
WASHINGTON

MEMORANDUM FOR: Robert M. Brown
Associate Chief Counsel (IT&A)

FROM: lielen M. Hubbard &Qﬂ/’
Tax-Legislative Counsc]

SUBJECT: Tax-Exempt Leasing Involving Defeasance
(CASE-MIS NOT 157892-04)

DATE: Fcbruary 11, 2005

We approve the attached notice for publication in the Intemal Revenue Bulletin, The
notice alerts taxpayers and their representatives that transactions in which a taxpayer
enters into a purported salc-leaseback arrangement with a tax-indifferent person in which
substantially all of the tax-indifferent person’s payment obligations are economically
defeascd and the taxpayer’s risk of loss from a decline, and opportunity for profit from an
increasc, in the value of the leased property are limited are tax avoidance transactions.
The notice identifies thesc transactions, and substantially similar transactions, as listed
transactions for purposes of § 1.6011-4(b)(2) of the Income Tax Regulations and §§ 6111
and 6112 of the Internal Revenue Code. The notice also alerts parties involved with these
transactions of certain responsibilities that may arise from their involvement with these
transactions.
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DEPARTMENT OF THE TREASURY

OFFICE OF TAX POLICY
1500 PENNSYLVANIA AVENUE, NW
WASHINGTON, DC 20220

DATE: 4‘) )"’O 6
Number of Pages: o2 (including cove)

TO:jb'n ZOJDI’C— .
Addressee's FAX Numbé.r: 3#377

Addressee's Confirmation Number: |
FROM: J.lcﬁm [JUJ-QF&Q\& Tel, No: (202) 622- - L

Sender's FAX Number: (202) 622-9260
Location: Room 1322 M.T.

Sender's Conl‘mnah'oxi Number: (202) 622-

. Comments/Special Instructions:
HIS AG, (o] 2 USE OF UAL O JO WHO
\ [ & .  Tecipient o
mexsage 18 not resses (1.¢,, the infended recipient, youare Yy 3 you not read tis document and
that any dissemipation, distribution, or copying of &is communication except insofar as necessary 10 deliver this document

1o the intended recipient, is stricly prohibiied. _1f you have received this commmunicalion in er1or, please notily the sender
immediately by telephone, and you will be provided further instruction about the retarn or destruction of the this document,
Thank you. :
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/ Routing and Transmittal Form

Internal Revenue Service Office of Chief Counsel

SEND TO: Symbols Room & Bldg Action(s) Initials Date
Deputy Chief Counsel CC . 3034 1

1 Approval 3 Comment 5 Comection 7 Information @ Nole snd Retumn 11 Signsture/initisls
2 As Requested 4 Coordination @ File This 8 Necessary Action 10 Per Conversstion 12 Other (Specify)

RE: Tax-Exempt Leasing Involving Defeasance
(NOT-157892-04)

CC:ITA has approved the attached proposed notice (which is on the published
guidance plan) and is forwarding it for your approval or other disposition. We have
forwarded the proposed notice electronically to the Office of Tax Legislative Counsel
(Jon Ackerman). Please see the enclosed executive summary for additional .

information.

A Chief Counsel disposition form is attached. Please cbntact Doug Fahey (622 5\0
and Donna Crisalli (6220-when you have completed the disposition form, or if you
have any questions or comments.

fil3

FROM:  John Aramburu S
Symbols: CC:TA:05 Phone/FAX: 622-
Date Sent: December 21, 2004 Room/Bldg: 4236 Internal Revenue Building

Macro Form {Rev. 6/2001) Depsrtment of the Treasury internal Revenue Service




CHIEF COUNSEL DISPOSITION FORM

‘Date:

To:  Associate Chief Counsel (Income Tax & Accounting)
From: Chief Counsel
Subject: Tax-Exempt Léasing Involving Defeasance
' (NOT-157892-04)
Approved for the Chief Counsel.

L— Brief the Chief Counsel

L.—1  QOther/fComments:
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ASSOCIATE CHIEF COUNSEL (IT&A) DISPOSITION FORM

Date:
To: Special Counsel to the Associate Chief Counsel
(Income Tax & Accounting)
From: Deputy Associate Chief Counsel (Income Tax & Accounting)
Subject: Tax-Exerhpt Leasing Involving Defeasance

(NOT-157892-04)

Z/ Approved for the Associate Chief Counsel (Income Tax & Accounting)

1

O Brief the Associate Chief Counsel (Income Tax & Accounting)
—

 — Other/Comments:

Initials: -




ASSOCIATE CHIEF COUNSEL (IT&A) DISPOSITION FORM

Date:
To: Special Counsel to the Associate Chief Counsel
(Income Tax & Accounting)
From: Deputy Associate Chief Counsel (Income Tax & Accountihg)
Subject: Tax-Exempt Leasing Involving Defeasance

(NOT-157892-04)

.ﬁ Approved for the Associate Chief Counsel (income Tax & Accounting)

—

S " Brief the Associate Chief Counsel (Income Tax & Accounting)
—

— Other/Comments:

Initials: -




Routing and Transmittal Form

Internal Revenue Service B Office of Chief Counsel

SEND TO: | Symbols Room & Bldg B Action(s) B IW Date
George Blaine CC:TA 4044 1/11

1 Approvet 3 Comment &' Comection 7 Information 9 Note and Retum 11 Signature/initiels
2 As Requested 4 Coordination 6 FleThis 8 NecessaryAction 10 PerConverssion 12 Other (Specify)

RE: Tax-Exempt Leasing involving Defeasance
(NOT-157892-04)

Thé attached proposed publication item is forwarded for your approVal or ot-herv
disposition. A copy has been forwarded to the Office of Tax Legislative Counsel at

Treasury.

An Associate Chief Counsel disposition form is attached. Please contact John
Aramburu at 622-JJwhen you have completed the disposition form, if you have any
questions or comments, or if you would like to be briefed on this matter.

"FROM: Donna M. Crisalli

Symbols: CC:ITA Phone/FAX: 622-

Date Sent: December 17, 2004 Room/Bldg: 4050 Internal Revenue Building

Macro Form (Rev. 6/2001) Department of the Treasury Internal Revenue Service




Aramburu John M

From: Aramburu John M

Sent: Tuesday, November 09, 2004 9:20 AM
To: O'Connor David F P

Subject: RE: SILOs - Call to Cary Allen on 11/10/04

Dave, | |D (O

We are to call Cary (704-566. at 10 tomorrow. | wiil drop by your ofﬁée then.

-John.
~—=-Original Message—~—
From: O'Connor David FP
Sent: Tuesday, November 09, 2004 8:02 AM
To: Aramburu John M
Subject: SILOs - Call to Cary Allen on 11/10/04
John:

| am available except between 12 & 2, Could you call Cary today, pick a time & advise me of same?

Dave
Tracking: Recipient : Read

O'Connor David F P Read: 11/10/2004 8:13 AM
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Aramburu John M

From: Zelnik Jonathan R
Sent: Monday, December 20, 2004 2:54 PM
To: . Aramburu John M
Subject: Re: CIRC. - SILO Listing Notice — 12/18/04
. : . £>5;
Please include t_ (with your changes) and let her know that it is
the signature copy.

----- Original Message-----
From: Aramburu John M <John.M.Aramburu@IRSCOUNSEL . TREAS .GOV>

To: Zelnik Jonathan R <Jonathan.R.Zelnik@IRSCOUNSEL.TREAS.GOV>
CC: O'Connor David F P <David.F.P.O'Connor@irscounsel .treas.gov>; Blaine George J

<George.J.Blaine@irscounsel.treas.gov>
Sent: Mon Dec 20 14:50:49 2004
Subject: FW: CIRC. -- SILO Listing Notice -- 12/18/04

Jon, _. B . _ _
1. Should I include the sentence — \L-’g

2. 5hould I advise Melissa the document is a signature copy?

-=-John.
—ve-- Original Message-----
From: Arndt Melissa D
Sent: Monday, December 20, 2004 2:47 PM
To: Aramburu John M; Crisalli Donna M
Cc: Blaine George J; O'Connor David F P; Zelnik Jonathan R
Subject: RE: CIRC. -- SILO Listing Notice -- 12/18/04

Thank you for the e-mail regarding the status. Please send me the current draft of the
Notice and I will take care of circulating to those that are interested.

Thanks,

Melissa D. Arndt

Large & Mid-Size Business Division

- Senior Legal Counsel (Research & Planning) '
Phone: (202) 283- : . O:Q

Fax: (202) 283-71

-

----- Original Message-----
From: Aramburu John M
Sent: Monday, December 20, 2004 1:46 PM
To: Crisalli Donna M; Arndt Meligsa D
Cc: Blaine George J; O'Connor David F P; Zelnik Jonathan R
Subject: RE: CIRC. -- SILO Listing Notice -- 12/18/04

Melissa,

Thanks to all who commented. I am responding to your request that we notify you of how
the comments were handled. '




Frank McClanahan made a number of ccgent's, all of which were based o

e 1ssue when completing the CIP.

Diane Mirabito made three comments. We adopted two:

Amy Liberator made the same comment as Diane She also mentioned

that

Michael Winters pointed out that
We edited the Notice to reflect this, although, at the recommendation of CC:PsSI,&

Should I send you or someone else at Divigion Counsel a draft that incorporates adopted

, changgs?

John Aramburu
Senior Counsel
CC:ITA:5 - é L

----- Original Message-----
From: Crisalli Donna M :
Sent: Tuesday, December 14, 2004 §:49
To: Arndt Melissa D
Cc: Blaine George J; Aramburu John M
Subject: FW: CIRC. -- SILO Listing Notice -- 12/18/04

I am forwarding your email to George and John who have

ce and who will be able to respond to you. Jon
On this particular project I'm functioning

Melissa, thanks for your comment.
worked on the substance of the noti
Zelnik's office has also been very hands-on.

as the paralegal.

Donna M. Crisalli

Special Counsel (ITA)
Room 4050 _ E)(é

(202) 522--

----- Original Message-----
From: Arndt Melissa D
Sent: Monday, December 13, 2004 6:29 PM
To: Crisalli Donna M

Cc:  Arndt Melissa D .
Subject: FW: CIRC. -- SILO Listing Notice -- 12/18/04

Donna -- I am forwarding some comments on the SILO Listing Notice. LMSB is very
interested in this notice and I anticipate that there will be additional comments which I
will forward on as I receive them. Would you send an e-mail letting me know the
disposition of these comments so that I can share that information with the relevant

people?
<< Message: FW: CIRC. -- SILO Listing Notice -- 12/18/04 >> Thanks, i

Melissa D. Arndt




(Hyc¢he Vicki J); Rogelio Villageliu UQllageliu Rogelio A); Dow Harmmg; Barry William F
(William.F.Barry@IRSCOUNSEL.TREAS.GOV) ; Miclael Calabrese (Calabrese Michael J); Carol
McClure (Carol.B.McClure@IRSCOUNSEL.TREAS.GOV); Frank McClanahan
(Frank.C.McClanahanIII@IRSCOUNSEL.TREAS.GOV); Sergio Garcia-Pages (Garcia-Pages Sergio);
Gray James E (James.E.Gray@IRSCOUNSEL.TREAS.GOV); James Cascino
(James.M.Cascino@IRSCOUNSEL.TREAS.GOV); Kirk Chaberski
(Kirk.S.Chaberski@IRSCOUNSEL.TREAS.GOV); Patricia Taylor (Taylor Patricia Y); Andrew

Tiktin (Tiktin Andrew M)
Subject: FW: CIRC. -- SILO Listing Notice -- 12/18/04

Report time on this into the following techmis file:
2004-2005 Published Guidance Notice Review -- NOT-153578-04 wli 3

----- Original Message-----
From: Arndt Melissa D
Sent: Friday, December 10, 2004 3:27 PM
To: &LM PG Circ; &LM Shelters
Subject: CIRC. -- SILO Listing Notice -- 12/18/04

This notice disallows tax benefits claimed by taxpayers who enter into sale-in, lease-ocut
(SILO) transactions and designates SILOs as listed transactions.
Please provide yourrcﬁmménfsrby December 17, 2004.

THE ATTACHED DOCUMENT INCLUDES STATEMENTS SUBJECT TO THE ATTORNEY-CLIENT PRIVILEGE AND THE
ATTORNEY WORK PRODUCT PRIVILEGE. THIS DOCUMENT SHOULD NOT BE DISCLOSED TO ANYONE. YOU
ARE HEREBY NOTIFIED THAT ANY DISCLOSURE, COPYING, OR DISTRIBUTION, OR THE TAKING OF ANY

ACTION IN RELIANCE ON THE CONTENTS OF THIS INFORMATION IS STRICTLY PROHIBITED. THE
POSITIONS SET FORTH IN THIS DOCUMENT SHOULD NOT BE INTERPRETED AS OFFICIAL POSITIONS OF

THE IRS.

<< File: SILO Notice Green 12-10-04.doc >>

Melissa D. Arndt .
Large & Mid-Size Business Division
Senior Legal Counsel (Research & Planning) LQ C?

Phone: (202) 283-fp

Fax: (202) 283-7176




Aramburu John M e ——
‘

From: Amdt Melissa D

Sent: Monday, December 20, 2004 2:47 PM

To: Aramburu John M; Crisalli Donna M

Cc: Blaine George J; O'Connor David F P; Zelnik Jonathan R
‘Subject: RE: CIRC. -- SILO Listing Notice — 1214 8/04

Thank you for the e-mail regarding the status. Please send me the current draft of the Notice and 1 will take care of
circulating to those that are interested. '

Thanks,

Melissa D. Arndt

Large & Mid-Size Business Dmsxon

Senior Legal Counsel (Research & Planning) : ,
Phone: (202) 283-SEllP e lo
Fax: (202) 283-7176 -

——Original Message-——
From: Aramburu John M
Sent: Monday, December 20, 2004 1:46 PM
To: Crisalii Donna M; Amdt Melissa D
Cc: Blaine George J; O'Connor David F P; Zeinik Jonathan R

Subject: RE: CIRC. — SILO Listing Notice -- 12/18/04

Melissa,

Thanks to all who commented. | am responding to your request that we notify you of how the comments were
handled. .

Cary Allen had essentially two comments.

Frank McClanahan made a number of comments, all of which were based on the _ L, g
evisit the issue when completing the CIP. 4

Diane Mirabito made three comments. We adopted two: t

Amy Liberator made the same comment as Diane

We edited the Notice to

Michael Winters pointed out that |
reflect this, although, at the recommendation of CC:PSI,

Should | send you or someone else at Division Counsel a draft that incorporates addpted changes?

John Aramburu
Senior Counsel




i o . .

CC:ITA:S

a4

5

=----Original Message--—-

From: Crisalli Donna M

Sent:  Tuesday, Decemnber 14, 2004 8:49 AM

To: Arndt Melissa D

Cc: Blaine George J; Aramburu John M
Subject: FW: CIRC. - SILO Listing Notice - 12/18/04

Melissa, thanks for your comment. I am forwarding your email to George and John who have

worked on the substance of the notice and who will be able to respond to you. Jon Zelnik's
office has also been very hands-on. On this particular project I'm functioning as the paralegal.

Donna M. Crisalli
Special Counsel (ITA)
Room 4050 _lg

. (202) 622-- ' o

-—-Original Message——-
From: Amdt Melissa D
Sent:  Monday, December 13, 2004 6:29 PM
To: Crisaili Donna M
Cc: Amndt Meiissa D
Subject: FW: CIRC. - SILO Uisting Notice — 12/18/04
Donna -- I am forwarding some comments on the SILO Listing Notice. LMSB is very interested in this
notice and I anticipate that there will be additional comments which I will forward on as I receive them.

Would you send an e-mail letting me know the disposition of these comments so that I can share that
information with the relevant people?

<< Message: FW: CIRC. -- SILO Listing Notice - 12/18/04 >> Thanks,
Melissa D. Amdt '
Large & Mid-Size Business Division
Senior Legal Counsel (Research & Planning)
Phone: (202) 283-8626 | :
Fax: (202) 283-7176 ’

—--Original Message—
From: McClanahan lII Frank C
Sentt Monday, December 13, 2004 8:40 AM
To: Amdt Melissa D
Cc: Dow Harmon B
Subject: FW: CIRC. -- SILO Listing Notice — 12/18/04




MAC
——Original Message-——

From: Dow Harmon B

Sent:  Friday, December 10, 2004 4:25 PM .
To: William Merkle (Merkle William G); Benjamin De Luna {De Luna Benjamin A); Fried Qint M
(Cllnt.M.Fﬁed@IRSCOUNSEL.TREAS.GOV); Gannon Richard H (Rldxard.H.Gannon@lRSCOUNSELTREAS.GOV); James

Lanning (Jams.C.Lanning@IRSCOUNSELTREM.GOV); Pam Gibson V (Gibson Pam V); Reid Huey (Huey Reid M); Bob
Shiliday Jr (Shilliday Robert Jr J); Steven Guest (Guest Steven R); Vicki Hyche (Hyche Vicki J); Rogelio Villageliy
(Villageliu Rogelio A); Dow Harmon B; Barry William F (William.F.Barry@lRSCOUNSELTREAS.GOV): Michael Calabrese
(Calabrese Michae! J); Carol McClure (Carol.B.McClure@lRSCOUNSEL.TREAS.GOV.); Frank McClanahan
(Frank.C.McOanahanﬂI@IRSCOUNSELTREAs.GOV); Serglo Gardia-Pages (Garcia-Pages Sergio); Gray James E
(Jams.E.Gray@lRSCOUNSELTREAS.GOV); James Casdino (James.M.Casdno@IPSmUNSEl..mEAs.GOV); Kirk Chaberski
(KirILS.Glaberski@IRSCOUNSELTREAS.GOV); Patricia Taylor (Taylor Patricia Y); Andrew Tiktin (Tiktin Andrew M)

Subject: FW: CIRC. - SILO Listing Notice - 12/18/04

Report time on this into the following techmis file: :
2004-2005 Published Guidance Notice Review - NOT-153578-04 wii 3

~-—Original Message-—
From: Amdt Melissa D
Sent:  Friday, December 10, 2004 3:27 PM
To: &M PG Circ; &LM Sheiters
Subject: CIRC. - SILO Listing Notice — 12/18/04

- This notice disallows tax benefits claimed by taxpayers who enter into sale-in, lease-out (SILO) transactions
and designates SILOs as listed transactions. '

Please provide your comments by December 1 1, 2004.

IN'I_'ERPRETE'D AS OFFICIAL POSITIONS OF THE IRS.
- 3




<< File: SILO Notice Green 12-10-04.doc >>

Melissa D. Amndt

Latge & Mid-Size Business Division

Senior Legal Counsel (Research & Planning)
Phone: (202) 283

Fax: (202) 283-71

161
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Aramburu John M —— e
From: Zelnik Jonathan R :

Sent: : Monday, December 20, 2004 1:24 PM
To: Aramburu John M _
Subject: Re: SILO listing -- naming TE/GE accommodation parties

Yes on ready for signature circulation. 1'q send Melissa the email. I'm not sure who we

should go to for Imsb clearance. Why not asgk Melissa if there is someone from 1lmsb that
is positioned to signoff on the current draft.

----- Original Mesgage----- ;
From: Aramburu John M <John.M.AramburuOIRSCOUNSEL.TREAS.GOV>
To: Zelnik Jonathan R <Jonathan.R.ZelniRQIRSCOUNSEL.TREAS.GOV>

CC: O'Connor David F p <David.F.P.O'Connoreirscounael.treas.gov>; Blaine George J
<George.J.Blaine@irscounsel.treaa.gov>
Sent: Mon Dec 20 13:14:15 2004

Subject: RE: SILO listing -- naming TE/GE accommodation parties .
I might change

» do you think the clearance draft isg otherwise set so that
I should prepare an ema message to Melissa setting forth our disposition of the various
commentary from LMSB? Do we need LMSB approval to circulate a signature pPackage?

-----Original Message-----

From: Zelnik Jonathan R , .

Sent: Monday, December 20, 2004 12:5% PM

To: Terry Thomas D; Ingram Sarah H; Marks Nancy J; Young Donna Marie
Cc: Aramburu John M; Blaine George J; Aramburu John M

Subject: FW: SILO listing -- naming TE/GE accommodation parties

Here is possible language i
“ Once we agree on language, we will a O the notice, rculate the
Signature package, and send the notice to Eric Solomon

----- Original Message-----

From: Klotsche John C [mailto:John.C.Klotsche@irs.gov]

Sent: Saturday, December 18, 2004 5:10 PM

To: Ingram Sarah H

Cc: Terry Thomas D; Miller Steven T; Marks Nancy J; 'Hubbard Helen - OTP!;
Jonathan - oTp:; Zelnik Jonathan R; Ashford Tamara W ‘

. Subject: SILO listing -- naming TE/GE accommodation parties

1

'Ackerman

162
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Aramburu John M

From: Zelnik Jonathan R

Sent:  Friday, December 17, 2004 4:45 PM

To: Aramburu John M

Cc: O'Connor David F P; Blaine George J

Subject: RE: Green sheet circulation: notice designating sale-in sale-out transactions as listed transactions

Steve's re-write slightly changes the emphasis of the sentence. 1'd leave the way it is in the version
incorporating the other green sheet comments.

-—-0Original Message—-

From: Aramburu John M

Sent: Friday, December 17, 2004 1:56 PM

To: Zelnik Jonathan R; O'Connor David F P; Blaine George J e

Subject: FW: Green sheet circulation notice designating sale-in sale-out transactions as listed

transactions

—---Original Message-----

From: Gibbs Steve A [mailto:Steve.A.Gibbs@irs.gov]

Sent: Friday, December 17, 2004 1:51 PM

To: Aramburu John M

Cc: Onken Steven P; Ryan Diane S; Gibbs Steve A

Subject: RE: Green sheet circulation: notice designatlng sale-in sale-out transactions as listed transactions

JOHN,

| COULDN'T SEND THIS E-MAIL TO DONNA SO | THOUGHT IT WOULD BE OK TO SEND
ITTO YOU.

THE ONLY CHANGE I'D RECOMMEND 1S SUMMARIZED BELOW. FROM -

I'D CHANGE THE SENTENCE TO READ AS FOLLOWS;

Lo

STEVE GIBBS (305-952-{

——Original Message——
From: Roth Timothy M
Sent: Monday, December 13, 2004 7:43 AM

12/20/2004




.{\d‘c'ssige | | . . Page 2 of 3

To: Onken Steven P; Gibbs Steve A .
Subject: FW: Green sheet circulation: notice designating sale-in sale-out transactions as listed transactions

Steve, please look this over and provide any response directly to Ms.
Crisalli with a copy to Diane Ryan.

Thanks

Timothy M. Roth

Appeals Technical Advisor
Office of Technical Guidance
Tel: 217-862

Fax: 217-86.

~---Original Message—-
From: Ryan Diane AP
Sent: Fridey, December 10, 2004 1:30 PM

To: Roth Timothy M
Subject:  FW: Green sheet circulation: notice designating sale-in sale-out ransactions as listed transactions

Diane S. Ryan _
Director of Technical Guidance, Appeals o

(314) 612-. oJ

~—0Original Message—
From: Crisali Donna M [maitto: Donna.M.Crisalli@irscounsel.treas.gov)
Sent: Friday, December 10, 2004 1:43 PM

To:  Zeinkk Jonathan R; &FIP REVIEW; Alexander Willlam D; Aliison Jeffrey C; Arndt Melissa D; Ashford Tamara W; Blaine
George J; Brown Robert M; Butler Deborah A; Campbell Carol A; Cohen Edward S; DeNovio Nicholas J; Erickson Robert A;
Evans Camille B; Fayne Denise S; Geler Janice B; Goldstein Allen; Hicks Hal; Hubbard Helen - OTP; Ingram Sarah H; Kaizen
Mark S; Korb Donald L; LaBefte Peter J; Maloy Heather; Mamo Paul J; Marks Nancy J; Munroe David; Musher Steven A
Oison Nina E; Paris Dominic A; Pugh Cary D; Rocen Donaid T; Ryan Diane AP; Schnelderman Henry S; Solomon Louis M;
Terry Thomas D; Thoma Nancy A; Thomas Thomas R (Division Counsel); Todd Richard W; Turner Shar B; wall Judith M

Cc:  Ackerman Jonathan - OTP; Arambury John M; Young Donna Marie
Subject: Green sheet circulation: notice designating sale-in sale-out transactions as listed transactions

This notice disallows tax benefits claimed by taxpayers who enter into

sale-in, lease-out (SILO) transactions and designates SILOs as listed
transactions. Comments are requested by COB December 17.

<<, 5> << >>

Donna M. Crisalli
Special Counsel (ITA)

12/20/2004
S
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AramburuJohnM - _,____y —
o

From: Zelnik Jonathan R

Sent: Friday, December 17, 2004 11:30 AM

To: Aramburu John M

Subject: FW: CIRC. - SILO Listing Notice — 12/18/04
Follow Up Flag: Follow up

Flag Status: Flagged

When you compile responsés to Melissa, you may want to address these two points. (1) We'll cover
in CIP. (2) If | recall correctly,

-----Original Message-----

From: Liberator Amy [majit bers

Sent: Friday, December 17, 2004 9:42

To: Amndt Melissa D -

Ce: ZelnlkJonamanR;AllenCaryD;AutryPatﬁdaJ;SnyderRoben;ClaybOughChelylP
Subject: FW: CIRC. - SILO Listing Notice — 12/18/04

| like the additions that were made to the Notice and have the following comments:

1) The Legal Analysis relating to the

- - ~5
2) | think the —associated with the SILOs should be addressed in the Facts and
Legal Analysis. ' |

Jon - Bob Snyder and | have not seen any situations _
M The only thing that came to mind I
ut | don't think that is what you're looking for. | left a message for Cary about this so hopefu y

he'll contact you if he has seen such a situation.

Thanks for seeking our input. Have a great weekend!

Amy Liberator

Technical Advisor - Leasing -

2 South Main St. Room 395 Akron, OH 44308 é(ﬂ
Phone: 330-253 |

Fax: 330-253-72

Visit the Leasing TA Website at: httg:lllmsb.lrs.govlhglpftglleasinglindex.asg

—-—Original Message—-
From: O'Donnell Douglas W
Sent: Friday, December 10, 2004 4:29 PM
To: Gaybough Cheryl P
Cc: DeNardPaMD;AllenCaryD:AutryPat'lciaJ;Uberatoany
Subject: FW: CIRC. -- SILO Listing Notice - 12/18/04

168
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Cheryl,

Please share as appropriate. Comments are necessary in one week.

Douglas W. O'Donnell
Deputy Director Pre-Filing & Technical Guidance

Washingt C
202.283.ﬁphone)
240.271. (Cell)

~-—Original Message——

From: Amdt Melissa D [mailto: Melissa,D. Amdt@irscounsel, treas.aov]
Sent: Friday, December 10, 2004 4:27 PM

To: . &LM PG Circ; &LM Shelters '

Subject: CIRC. — SILO Listing Notice -~ 12/18/04

This notice disallows tax benefits claimed by taxpayers who enter into sale-in, lease-out (SILO) transactions and
designates SILOs as listed transactions. '

2 vid ur comm

THE ATTACHED DOCUMENT INCLUDES STATEMENTS SUBJECT TO THE ATTORNEY-CLIENT
PRIVILEGE AND THE ATTORNEY WORK PRODUCT PRIVILEGE. THIS DOCUMENT SHOULD
NOT BE DISCLOSED TO ANYONE. YOU ARE HEREBY NOTIFIED THAT ANY DISCLOSURE,
COPYING, OR DISTRIBUTION, OR THE TAKING OF ANY ACTION IN RELIANCE ON THE
CONTENTS OF THIS INFORMATION IS STRICTLY PROHIBITED. THE POSITIONS SET FORTH
IN THIS DOCUMENT SHOULD NOT BE INTERPRETED AS OFFICIAL POSITIONS OF THE IRS.

SO Notice Green
12-10-04.doc...

Melissa D. Amde
Large & Mid-Size Business Division

Senior Legal Counsel (Research & Planning) 5 /
- Phone: (202) zasﬁ . o

Fax: (202) 283-71
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Aramburu John M

From: RHartford Susan L

Sent: Friday, December 17, 2004 5:33 PM

To: Aramburu John M; Blaine George J

Cc: Wall Judith M; Daniels Patrice A

Subject: , Comments on Green sheet circulation: notice designating sale-in sale-out transactions as
listed transactions

Follow Up Fiag: Follow up

Flag Status: Flagged

I have reviewed the proposed executive summary and hotice on behaif of the Special Counsel to the NTA and made some

suggested editorial changes as well as some substantive comments A
redline version is attached with my comments noted in the margin. With regard to the executive summary, | note that it
does not appear as if it has been coordinated with CC:PA:APJP:B02 and | encourage you to have them review the

you have not already done so. : ‘

Thank gv for the opportunity to comment. Please let me know if you have any questions, comments, or concerns.

SILO Notice
3reen_rediine.doc ..

Patrice -- please file in the Notices and Announcements Folder.

Susan L. Hartford

Office of Chief Counsel
Technical Advisor to the Special Counsel, NTA \5 !
CC:NTA Room 3045

(202) 62240

-—-—Original Message-----

From; _ Crisalli Donna M

Sent: Tuesday, December 14, 2004 11:12 AM )

To: Zeink Jonathan R; &FIP REVIEW; Alexander William D; Allison Jeffrey C; Amdt Melissa D; Ashford Tamara W; Blaine George J;
Brown Robert M; Butler Deborah A; Campbell Caral A; Cohen Edward S; DeNovio Nicholas J; Erickson Robert A; Evans Camilie B;
Fayne Denise S; Geler Janice B; Goldstein Allen; Hicks Hal; Hubbard Helen - OTP; Ingram Sarah H; Kalzen Mark S; Korb Donald L;
LaBelle Peter J; Maloy Heather; Mamo Paul J; Marks Nancy J; Munroe David; Musher Steven A; Olson Nina E; Paris Dominic A; Pugh
Cary D; Rocen Donald T; Ryan Diane AP; Schneiderman Henry S; Solomon Louis M; Terry Thomas D; Thoma Nancy A; Thomas
Thomas R (Division Counsel); Todd Richard W; Turner Shar B; Wall Judith M

Ca Ackerman Jonathan - OTP; Aramburu John M; Young Donna Marie ' :

Subject: RE: Green sheet circulation: notice designating sale-in sale-out transactions as listed transactions

- Please provide your comments on the guidance described below to George Blaine and John
Aramburu. Thank you.

Donna M. Crisalli
Special Counsel (ITA)
Room 4050

(202) 622

-——Original Message-—
From: Crisalli Donna M
Sent: Friday, December 10, 2004 2:43 PM .

To: Zeinik Jonathan R; &FIP REVIEW; Alexander William D; Allison Jeffrey C; Amdt Melissa D; Ashford Tamara W; Blaine George J;
Brown Robert M; Butler Deborah A; Campbell Carol A; Cohen Edward S; DeNovio Nicholas J; Erickson Robert A; Evans Camille B;
Fayne Denise S; Geler Janice B; Goldstein Allen; Hicks Hal; Hubbard Helen - OTP; Ingram Sarah H; Kaizen Mark S; Korb Donald L;
LaBelle Peter J; Maloy Heather; Mamo Paul J; Marks Nancy J; Munroe David; Musher Steven A; Oison Nina E; Paris Dominic A; Pugh
Cary D; Rocen Donald T; Ryan Diane AP; Schneiderman Henry S; Solomon Louls M; Terry Thomas D; Thoma Nancy A; Thomas
Thomas R (Division Counsel); Todd Richard W; Tumer Shar B; Wall Judith M

1

0
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Cc: Ackerman Jonathan - OTP; Aramburu ant Young Donna Marie
Subject: Green sheet circulation: notice designating sale-in sale-out transactions as listed transactions

L

This notice disallows tax benefits claimed by taipayers who enter into sale-in, lease-out
(SILO) transactions and designates SILOs as listed transactions. Comments are requested by COB
December 17.

<< File: SILO Notice Green 12-10-04.doc >> << File: SILO Notice Executive Summary .doc >>

Donna M. Crisalli

Special Counsel (ITA)
Room 4050 L; o

(202) 622- P
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Aramburu John M

From: Arndt Melissa D

. Sent: Wednesday, December 15, 2004 9:17 AM
To: Blaine George J; Aramburu John M

- Ce: Arndt Melissa D
Subject: FW: CIRC. — SILO Listing Notice — 12/18/04

Additional SILO comments from L.MSB.

Melissa D. Arndt ‘
Large & Mid-Size Business Division

Senior Legal Counsel (Research & Planmng)
Phone: (202) 283-
Fax: (202) 283-71

-—Oﬁglnal Message—
Woife Rebecca w
Sent- Tuesday, December 14, 2004 6:19 PM
To: ' Arndt Melissa D
Subject: FW: CIRC. — SILO Listing Notice — 12/18/04

Mike Winters’ comments.

----—-Qriginal Message---— '
From: Robbins Kathy J [mailto:Kathy.J,Robbins@irs.gov]
Sent: Tuesday, December 14, 2004 4:51 PM

To: Wolfe Rebecca W

Subject: FW: CIRC. - SILO Listing Notice -- 12/18/04

Kathy.J.Robbins@irs.gov

Executive Assistant, Natural Resources & Construction
1919 Smith Street, MS 1000-HOU

Houston, TX 77002

713/209-.. 713/209-3723 Fax

~—--Original Message--—-
From: Winters Michael A .
Sent: Tuesday, December 14, 2004 4;45 PM
To: Robbins Kathy )
Cc: Rea Oscar P
Subject: RE: CIRC. - SILO Listing Notice — 12/18/04

Kathy, | have the following comment on this draft.

Michaetl A. Winters

Senior Technical Coordinator
Quality Measurement Staff
SB/SE Tech Services




- Y @
Gulf States Territory ,
Houston, Mail Stop 4020 HOU '

—---Original Message---—
From; Robbins Kathy )
Sent: Monday, December 13, 2004 7:41 AM
To: Winters Michael A

Subject: FW: CIRC. — SILO Listing Notice — 12/18/04

Kathy.J.Robbins@irs.gov o
Executive Assistant, Natural Resources & Construction
1918 Smith Street, MS 1000-HOU

Houston, TX 77002 : ‘
713/209-.713/209-3723 Fax | | . ):lo

——Original Message-—- :
From: Woife Rebecca W mwmw;&ﬁm
Sent: Friday, December 10, 2004 3:49 PM
To: 8LM Area 4 MGRS; Robbins Kathy )

Subject: FW: CIRC. - SILO Listing Notice — 12/18/04

- Please send me your comments, if any, by noon Thursday, December 16.

-—~Original Message——

From: Arndt Melissa D '

Sent: Friday, December 10, 2004 3:27 PM

To: &M PG Circ; &LM Shelters :
Subject: CIRC. -- SILO Listing Notice - 12/18/04

This notice disallows tax benefits claimed by taxpayers who entet into sale-in, lease-out (SILO) transactions and
designates SILOs as listed transactions.

Please provide your comments by December 17, 2004,

THE ATTACHED DOCUMENT INCLUDES STATEMENTS SUBJECT TO THE ATTORNEY-
CLIENT PRIVILEGE AND THE ATTORNEY WORK PRODUCT PRIVILEGE. THIS DOCUMENT
SHOULD NOT BE DISCLOSED TO ANYONE. YOU ARE HEREBY NOTIFIED THAT ANY
DISCLOSURE, COPYING, OR DISTRIBUTION, OR THE TAKING OF ANY ACTION IN
RELIANCE ON THE CONTENTS OF THIS INFORMATION IS STRICTLY PROHIBITED. THE
POSITIONS SET FORTH IN THIS DOCUMENT SHOULD NOT BE INTERPRETED AS

OFFICIAL POSITIONS OF THE IRS.

<< File: SILO Notice Green 12-10-04.doc >>

Melissa D. Atndt

Large & Mid-Size Business Division

Senior Legal Counsel (Research & Planning) E U
Phone: (202) 283ﬁ |

Fax: (202) 283-71
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Aramburu John M

From: Arndt Melissa D

Sent: Friday, December 17, 2004 9:47 AM

To: Blaine George J; Aramburu John M

Cc: - Amdt Melissa D

Subject: FW: CIRC. - SILO Listing Notice -- 12/18/04

Additional comments on the SILO notice from LMSB.

Melissa D. Amdt

Large & Mid-Size Business Division

Senior Legal Counsel (Research & Planning)
Phone: (202) ZSS-ﬁ -

Fax: (202) 283-71

~—-Original Message-—- : i
From: Uberator Amy [maifto:Amy.Liberator@irs.aov]
Sent: Friday, December 17, 2004 9:42 AM
To: Amdt Melissa D
Cc: Zeinik Jonathan R; Allen Cary D; Autry Patricia J; Snyder Robert; Claybough Cheryl P
Subject: FW: CIRC. -- SILO Usting Notice — 12/18/04

| like the additions that were made to the Notice and have the followihg comments:

Thanks for seeking our input. Have a great weekena!

Amy Liberator

Technical Advisor - Leasing
2 South Main St. Room 395 Akron, OH 44308
Phone: m-zs:;ﬁ'

Fax: 330-253-7

Visit the Leasing TA Website at: http://imsb.irs.gov/ha/pftg/leasing/index.asp
—-Original Message-——

From: O'Donnell Douglas W

Sent: Friday, December 10, 2004 4:29 PM

To: Qaybough Cheryl P

Cc DeNard Paul D; Allen Cary D; Autry Patridia J; Liberator Amy

Subject: FW: CIRC. -- SILO Listing Notice -- 12/18/04

Ly
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Please share as appropriate. Comments are necessary in one week.

Douglas W. O'Donnell '
Deputy Director Pre-Filing & Technical Guidance 5 LQ
Washington, pC -

202.283 Q¥ (Phone)

ell)

—---Original Message-—--

From: Amdt Melissa D MQM@QAMMMM ‘
Sent: Friday, December 10, 2004 4:27 PM

Yo: &M PG Circ; 8LM Sheiters

Subject: CIRC. - SILO Listing Notice ~ 12/18/04

This notice disallows tax benefits claimed by'mxpayeis who enter into sale-in, lease-out (SILO) transactions and
designates SILOs as listed transactions. - ‘

Mﬂmﬂd&w@mﬂm

THE ATTACHED DOCUMENT INCLUDES STATEMENTS SUBJECT TO THE ATTORNEY-CLIENT
PRIVILEGE AND THE ATTORNEY WORK PRODUCT PRIVILEGE. THIS DOCUMENT SHOULD

SILO Notice Green
12-10-04.doc...

Melissa D. Amndt ‘
Large & Mid-Size Business Division |

Senior Legal Counsel (Research & Planning) ' ' b Lg
Phone: (202) 283

Fax: (202) 283-7176
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Aramburu John M

From: : O'Donnell Douglas W [Douglas.W.O'Donnell@irs.gov)
Sent: Monday, December 13, 2004 7:42 AM

To: Arndt Melissa D

Cc: Claybough Cheryl P

Subject: FW: CIRC. — SILO Listing Notice - 12/18/04

Melissa,

t am not familiar with the level of detail to which Cary’s suggestions delve, but | think this should be shared.
Thanks,
Douglas W. O'Donnell

Deputy Director Pre-Filing & Technical Guidance
Washington, DC

02.283- (Phone)
Cell)

—Original Message—-
From: Allen Cary D
Sent: Monday, December 13, 2004 1:21 AM
To: Qaybough Cheryl P
Ce: O’Donnell Douglas W
Subject: RE: CIRC. — SILO Listing Notice -- 12/18/04

Attached is an e-mail | sent earlier this year with regard

nave taken the draft Notice and

* Please review this and forward it on as you see is needed.

CDA

%
SILO Notice Green
12-10-04 COA..,

-—Original Message-—
From: O'Donnell Douglas W
Sent: Friday, December 10, 2004 4:29 PM
To: Claybough Cheryl P
Cc DeNardPa:lD;AllenCaryD;AutryPatridaJ;LiberatorAmy

Subject: FW: CIRC. — SILO Listing Notice — 12/18/04
Chery,
Please share as appropriate. Comments are necessary in one week.

Douglas W. O'Donnell
Deputy Director Pre-Filing & Technical Guidance




Wés;i:igwn DC | @ o ® 5 e
202.283.98(Phone) | |

eil)

——-Original Message-—
From: Amdt Melissa D [mailto: Melissa.D. Amdt@irscounsel. treas.qov]

Sent: Friday, December 10, 2004 4:27 PM
To: &LM PG Orc; &LM Shelters
Subject: CIRC. - SILO Uisting Notice — 12/18/04

This notice disallows tax benefits .claimed by taxpayers who enter into sale-in, lease-out (SILO) transactions and
designates SILOs as listed transactions. ' -

Please provide your comments by December 17, 2004,

THE ATTACHED DOCUMENT INCLUDES STATEMENTS SUBJECT TO THE ATTORNEY-
CLIENT PRIVILEGE AND THE ATTORNEY WORK PRODUCT PRIVILEGE. THIS DOCUMENT
SHOULD NOT BE DISCLOSED TO ANYONE. YOU ARE HEREBY NOTIFIED THAT ANY
DISCLOSURE, COPYING, OR DISTRIBUTION, OR THE TAKING OF ANY ACTION IN
RELIANCE ON THE CONTENTS OF THIS INFORMATION IS STRICTLY PROHIBITED. THE
POSITIONS SET FORTH IN THIS DOCUMENT SHOULD NOT BE INTERPRETED AS

OFFICIAL POSITIONS OF THE IRS.

. << File: SILO Notice Green 12-10-04.doc >>

Melissa D. Amdt
Large & Mid-Size Business Division
Senior Legal Counsel (Research & Planmng)

Phone: (202) 283
Fax: (202) 283-7176

- bG
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Aramburu John M :
From: ' Crisalli Donna M | 1

Sent: Tuesday, December 14, 2004 B:49 AM

To: Arndt Melissa D

Ce: Blaine George J; Aramburu, John M
Subject: FW: CIRC. - SILO Listing Notice — 12/18/04

Melissa, thanks for your comment. I am forwarding your email to George and John who have worked
on the substance of the notice and who will be able to respond to you. Jon Zelnik's office has also

been very hands-on. Onp this particular project I'm functioning as the paralegal,

Donna M. Crisallj
Special Counse] (ITA)
m 4050

(202) 622-gpup

——Original Message—
From: Amdt Meilssa D
Sent: Monday, December 13, 2004 6:29 PM
To: Crisaill Donna M
Ce: Amndt Melissa D
Subject: FW: RC. -- SILO Listing Notice — 12/18/04

Large & Mid-Size Business Division

Senior Legal Counsel {Research & Planning)

Phone: (202) 283-gmpp b\ﬂ
Fax: (202) 283-717¢

~—Original Message—-
From: McCanahan I Frank ¢
Sent: Monday, December 13, 2004 8:40 AM
To: Arndt Melissa D
Cc Dow Harmon B
Subject: FW: CIRC. -- SILO Listing Notice - 12/18/04




be

Dow Harmon B

Friday, December 10, 2004 4:25 pPM
William Meride (Merkle William G); Benjamin De Luna (De Luna Benjamin A); Fried Clint M

(Cllnt.M.Fried@IRSCOUNSEL.TREAS.GOV); Gannon Richard H (Rlduard.H.Gannon@lRSCOUNSELTREAS-GOV); James Lanning
(Jams.C.Lanrling@IRSCOUNSELTREAS.GOV); Pam Gibson V (Gibson Pam V); Reid Huey (Huey Reid M); Bob Shilliday Jr (Shiliday

. Robert Jr J); Steven Guest (Guest Steven R): Vicki Hyche (Hyche Vicki J); Rogelio Viliagelh (Villageiiu Rogelio A); Dow Harmon B;
Barry William F (Wllllam.F.Barry@IRSCOUNSEL.‘IREﬁE..GO » Michael Calabrese (Calabrese Michael J); Carol McClure
(Carol.B.MCGu:e@IRSCOUNSELTREAS.GOV); Frank McClanahan (Frank.c.McGanahanm@lRSCOUNSELTREAs.GOVJ; Sergio
Garcia-Pages (Garcia-Pages Sergio); Gray James E (Jams.E.Gtay@lRSCOUNSELTREAS.GOVJ; James Casdino
(Jams.M.Casdno@lRSCOUNSELTREAS.GOV); Kirk Chaberski (lork.s.aaaberskJ@lRSCOUNSELTREAs.GOV): Patricia Taylor (Taylor

M

Subject: FW: CIRC. - SILO Listing Notice -- 12/18/04

Report time on this into the following techmis file:
2004-2005 Published Guidance Notice Review -- NOT-153578-04 wii 3

—---Original Message-—--

From: Amdt Meiissa D )
Sent: Friday, December 10, 2004 3:27 PM
To: 8LM PG Circ; &LM Sheiters
Subject: CIRC. — SILO Usting Notice - 12/18/04

This notice disallows tax benefits claimed by taxpayerts who enter into sale-in, lease-out (SILO) transactions and
designates SILOs as listed transactions.
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SILO Nolice Green
$2-10-04.00¢...

Melissa D. Amdt
Large & Mid-Size Business Division

Senior Legal Counsel (Research & Planning) , \‘D Lo
Phone: (202) 283
Fax: (202) 283-71 ;
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Aramburu John M | |
From: Young Donna Marie ' . '

Sent: Wednesday, December 15, 2004 4:29 PM
To: Aramburu John M ,

Cc: ' Elison Christine E; Volungis Tera P
Subject: FW: Listing Notices

Follow Up Flag: Follow up

Flag Status: Flegged

John - see emelis below, and the altached. We ere ok with LMSB's proposed penaity change, with the exception noted

From: . Young Donna Marle

Sent: wm,m:s,mnsam,

Yo: Volungis Tara P; Elison Qvristine E

Ce: Lay Maithew W; O'Shea William P . ,

Subject: RE: Listing Notices . ' T -

)n addition o Tara's, | would add:
-'- ‘

V o
Y,

| also agree with LMSB's proposed chenge to the bolerplete reference t_see attached email). However- Sg
‘ . ‘ & _

| also-forwarded the dratt to Bill and Matt since they've been involved in SiL
email so they can see our comments, -

Let me know if you agree because John is walting for me to respond to his emall about LMSB's proposed change._

From: Vohngis Tara P
Sent: Friday, December 10, 2004 3:56 PM
Toe YWMM;MMEE

Subject: RE: Listing Notices

before. | copied them on this

7 202
\




-~—0riginal Message--—-

From: Young Donna Marie
Sent:  Friday, December 10, 2004 1:32 PM
To: Volungis Tara P; Ellison Christine E
Subject: FW: Listing Notices

Comments ASAP, please.

-—--Original Message-—--
From: Aramburu John M
Sent:  Friday, December 10, 2004 12:15 PM
To: Young Donna Marie
Subject: RE: Listing Notices

Donna, this project is taking off. We could circulate the

greensheet today. Attached is the latest draft. | will have

a WL opened for PSI. | apologize for'not copying you sooner. Thank you. --John.

<< File: SILO Notice 12-09-04.doc >>

When the listing notice is ready, could we take a look atit? Then we'll need the WLI. Thanks.

——-Original Message——
From: Young Donna Marie
Sent: Friday, December 03, 2004 2:20 PM
To: AamburuJohnM X
Subject: RE: Listing Notices
-=---Original Message-—--
From: Aramburu John M '
Sent: Friday, December 03, 2004 2:17 PM
To: Young Donna Marie
Subject: RE: Listing Notices
Donna,

Thank you so much. Please let me know if you want that WL

--John.
-----Original Message-—-
From: Young Donna Marie
Sent: Friday, December 03, 2004 2:13 PM
To: . Aramburu John M
Ce; ‘ Ackerman Jonathan - OTP
Subject: FW: Listing Notices

John - This boilerplate hasn't been approved yet, but here is what we sent to Treasury. << Message:

boilerplate >>

——Original Message--—-
From: Young Donna M (NO)
Sent: - Friday, December 03, 2004 2:08 PM
To: Young Donna Marle
Subject: FW: Uisting Notices
- =——Original Message--——
From: Aramburu John M
Sent: Friday, December 03, 2004 2:07 PM
To: Young Donna M (NO)
Subject: Listing Notices
Donna,




Could you look over the following and let me know whether this is appropriate language to insert in &

Notice listing a transaction for purposes of the reportable transaction rules? My concerrP _1; 1
If easier for you, you might email me the

ur assistance as soon as possible and will arrange

gize

ou wish.

Thank you.

John Aramburu

Senior Counsel - ID
CC:ITA:5

c N b
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* O'ConnorDavidFP

From: Zelnik Jonathan R ,
*Sent: Wednesday, December 01, 2004 12:07 PM
To: O'Connor David F P
Subject: FW: SILO Notice
SILO Notice

2004-11-16.doc {59..,

----- Original Message-----
From: Jonathan.Ackerman@do.treas.gov [mailto:Jonathan.Ackerman@do.treas.gov]

Sent: Wednesday, December 01, 2004 11:55 AM
To: Jonathan.R.Zelnik®IRSCOUNSEL.TREAS.GOV
Subject: SILO Notice

Jon-

This drafts incorporates suggested

Attached is the draft I previocusly sent to Helen.
(2) John A.'s

changee to address: (1) the

} and (3) Cary's

Let me know if you have any questions/concerns.

L ¢



’ ' ‘

Aramburu John M |
\

From: Mirabito Diane R

Sent: Monday, January 03, 2005 2:53 PM

To: Amdt Melissa D

Cc: Zelnik Jonathan R; Aramburu John M; Graziano Peter J; Tancer Jody S; Dunnigan Abigail
Foster; Kerrigan Thomas J; Mirabito Diane R; Snyder Robert; Allen Cary D: Autry Patricia J;
Liberator Amy

Subject: RE: CIRC. - SILO Listing Notice ~ 12/18/04

Melissa-Industry Counsel has these comments on the revised draft belma-

Please let me know if you have any questions on these comments. Diane

-~—0Original Message-—

From: Arndt Melissa D

Sent: Monday, December 20, 2004 3:53 PM

To: &LM ANl IP; &LM Shelters; Allen Cary D; McClanahan II1 Frank C; Mirabito Diane R; Liberator Amy; Winters Michael A; Petronchak
Kathyl(;O‘DonnellDouyasw;GﬂmDadeleM;AmctMeﬂssaD

Ce: LaBelie Peter J; Amdt Melissa D .

Subject: FW: CIRC. - SILO Listing Notice - 12/18/04
Attached is a revised draft of the SILO Notice showing changes from the green sheet copy.

<< File: SIL.O Notice Clearance 12-20-04.doc >>

Melissa D. Amdt

Large & Mid-Size Business Division

Senior Legal Counsel (Research & Planning)
Phone: (202) 283 .
Fax: (202) 283.71

~—Original Message—-
From: Aramburu John M

Sent: Monday, December 20, 2004 1:46 PM




- To: ° Crisalll Donna M; Amdt Melissa D
Cc: Blaine George J; O'Connor David F P; Zeinik Jonathan R
Subject: RE: CIRC. ~ SILO Listing Notice — 12/18/04

Melissa,

Thanks to all who commented. | am responding to your request that we notify you of how the comments were
handied. - ' -

John Aramburu
Senior Counsel
CC:ITA:5

2- Iy

-----Original Message——-
From: Crisalii Donna M
Sent:  Tuesday, December 14, 2004 8:49 AM
To: Amdt Melissa D
Ce: Blaine George J; Aramburu John M
Subject: FW: CIRC. - SILO Usting Notice — 12/18/04

LG

Melissa, thanks for your comment. 1 am forwarding your email to George and John who have

worked on the substance of the notice and who will be able to respond to you. Jon Zelnik's

office has also been very hands-on. On this Particular project I'm functioning as the paralegal.

Donna M. Crisalli
Special Counsel (ITA)
Room 4050

(202) 622y

Original M
From: Amdt Melissa D

Sent: Monday, December 13, 2004 6:29 PM
To: Crisalli Donna M ;




G Amdt Melissa D I
Subject: FW: CIRC. — SILO Listing Notice - 12/18/04 ‘

Donna -- I am forwarding some comments on the SILO Listing Notice. LMSB is véry. interested in this
notice and I anticipate that there will be additional comments which 1 will forward on as I receive them.
Would you send an e-mail letting me know the disposition of these comments so that I can share that

information with the relevant people?

<< Message: FW: CIRC. -- SILO Listing Notice -- 12/18/04 >> Thanks,

Melissa D. Arndt .
Large & Mid-Size Business Division !D (e
Senior Legal Counsel (Research & Planning)

Phone: (202) 2:33#R

Fax: (202) 283-71

~—Original Message--—
From: McCanahan ITI Frank C :
Sent:  Monday, December 13, 2004 8:40 AM
To: Amdt Melissa D :

Ce: Dow Harmon B '
Subject: FW: CIRC. -- SILO Listing Notice -- 12/18/04 : bg




'+ ~-—Original Message-—

From: Dow Harmon B '

Sent:  Friday, December 10, 2004 4:25 PM

To: William Merkle (Merkie William G); Benjamin De Luna (De Luna Benjamin A); Fried Clint M
(CllntM.Fﬁed@IRSCOUNSELTREAS.GDV): Gannon Richard H (Rid'lard.H.Gannon@IPSCOUNS_ELTREAS.GOV); James
Lanning (JamC.LaMDg@IRSCOUNSEL.TREAS.GOV); Pam Gibson V (Gibson Pam V); Reid Huey (Huey Reid M); Bob
Shilliday Jr (Shilliday Robert Jr J); Steven Guest (Guest Steven R); Vicki Hyche (Hyche Vicki J); Rogelio Viliageliu
{Villageliu Rogelio A); Dow Harmon B; Barry William F (Mlllam.F.Barry@IRSCOUNSELTREAS.GOV); Michael Calabrese
(Calabrese Michael J); Carol McClure (Carol.B.Mc(Ju;e@lRSCOUNSEL.TREAS.GOV); Frank McQanahan

(Kirk.S,Chabersii@IRSCOUNSEL TREAS.GOV); Patricia Taylor (Taylor Patricia Y); Andrew Tici (Tiktin Andrew M)
Subject: FW: CIRC. -- SILO Listing Notice — 12/18/04

Report time on this into the following techmis file:
2004-2005 Published Guidance Notice Review -- NOT-1 53578-04 wli 3

~——0Original Message——
From: Amdt Melissa D
Sent:  Friday, December 10, 2004 3:27 PM
Tos &LM PG Circ; 8LM Sheters
Subject: CIRC. - SILO Listing Notice ~ 12/18/04 .
This notice disallows tax benefits claimed by taxpayers who enter into sale-in, lease-out (SILO) transactions

and designates SILOs as listed transactions.
lease ] s

THE ATTACHED DOCUMENT INCLUDES STATEMENTS SUBJECT TO THE ATTORNEY-
CLIENT PRIVILEGE AND THE ATTORNEY WORK PRODUCT PRIVILEGE. THIS .
DOCUMENT SHOULD NOT BE DISCLOSED TO ANYONE. YOU ARE HEREBY NOTIFIED
THAT ANY DISCLOSURE, COPYING, OR DISTRIBUTION, OR THE TAKING OF ANY

<< File: SILO Notice Green 12-10-04.doc >> -

Melissa D. Amdt . l:D Lo
Large & Mid-Size Business Division ' .

Senior Legal Counsel (Research & Planning)

Phone: (202) 283* |

Fax: (202) 283-71




Message | . . Page 1 of 3

Aramburu John M

From: CrisalliDonna M
Sent:  Wednesday, January 19, 2005 12:36 PM

To: . Ackerman Jonathan - OTP
Cc: Hubbard Helen - OTP; Blaine George J; Zelnik Jonathan R: O'Connor David F P; Aramburu John
M: Ashford Tamara W, Fahey Douglas A

Subject: RE: SILO listing notice : \Q

The cite o the (.

- Donna M. Crisalli
Special Counsel (ITA)
Room 4050

(z02) 622-

- —=-Original Messagé—éf
From: Crisaill Donna M
Sent: Wednesday, January 19, 2005 9:51 AM

To: Ackerman Jonathan - OTP
Cc: Hubbard Helen - OTP; Blaine George J; Zelnik Jonathan R; O'Connor David F P; Aramburu John M

Subject: FW: SILO listing notice . ' l)
The Commissioner has approved this guidance with the addition of |

(as described in Tamara's email of Jan. 14, below). -
-y Treasury and has a notice number.

Donna M. Crisalli ' S _ \\J \o
Special Counsel (ITA) ’
Room 4050

(202) 622--

----Original Message—---
From: Ashford Tamara W [mailto:Tamara.W.Ashford@irs.gov] .

Sent: Wednesday, January 19, 2005 9:16 AM
To: Crisalll Donna M; Ashford Tamara W
Cc: Aramburu John M; Blaine George J; Zelnik Jonathan R; O'Connor David F p

Subject: RE: SILO listing notice
Hi Donna, great. With an added c— am clearing this notice on
behalf of the Commissioner. : L} S’

(Based on emails this morning, ! believe Treasury has approved the -by the way.)

Thanks!

2/14/2005




Message . . Page 2 of 3

Tamara

Tamara W. Ashford

Assistant to the Commissioner
202-622 ffice)

)]
202-622-5552 (fax)
tamara.w.ashford@irs.gov

~--Original Message----- '

From: Crisalli Donna M [mailto:Donna.M.Crisalli@lrscounsel.treas.gov]
Sent: Wednesday, January 19, 2005 9:10 AM

To: Ashford Tamara W

Cc: Aramburu John M; Blaine George J; Zelnik Jonathan R; O'Connor David F P
Subject: FW: SILO listing notice

Tamara, we will add e've been in touch !3 >
with APJP--they are still waiting for Treasury approval. We are working with Media

Relations on a press release.

Donna M. Crisalli
Special Counsel (ITA)
Room 4050

(202) 622- .

--—-0Original Message--—- :

From: Ashford Tamara W [maIIto:Tamara.W.Ashford@irs.gov]
Sent: Friday, January 14, 2005 3:46 PM

To: Crisalil Donna M; Aramburu John M; Ashford Tamara W
Cc: Zelnik Jonathan R: Blaine George )

Subject: RE: SILO listing notice

Yes, if you all can contact Terry {Lemons) and Bruce (Friedland) in Media Affairs to put
things in motion on the press release front that would be good.

Tamara W. Ashiord
Assistant to the Commissioner

)
-622-5552 (fax)

lamara.w.ashford@irs.gov

-----Original Message-----

2/14/2005




Message | . . B Page 3 of 3

From: Ashford Tamara W [mailto: Tamara.W.Ashford@irs.gov]
Sent: Friday, January 14, 2005 1:31 PM

To: Crisalli Donna M
Cc: Zelnik Jonathan R; Ashford Tamara W

Subject: SILO listing notice

Hi Donna, this 'basically looks fine but one question and one {minor, non-
substantive) suggestion: .

1) What are we doing in terms of the collateral pieces to this notice —~
l.e., press release, etc? Is there a draft, and if so, can you forward it to

me?

2) Atthe end of W é‘) Y
S oy shortly (it will certainly be

before publication of this SILO notice).
Thanks!

Tamara

Tamara W. Ashford

Assistant to the Comm'issione‘r

202-622-@BilNoffice) | HQ
)]

202-622-5552 (fax)

tamara.w.ashford@irs.gov

2/14/2005
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Schwartz Edward C ' |
|

From: DeNovio Nicholas J

Sent: Monday, July 28, 2003 4:07 PM

To: Schwartz Edward C .

Cc: Jackson William A; Schwartz Edward C, O'Connor David F P; Brown Robert M; Zelnik
Jonathan R; Lay Matthew W: Foster Abigail K f

Subject: RE: SILO Summary b3 /

L1933

o bS
Perhaps only —but draw your own conclusion.

| think the issue we need to focus upon is m and what we can do at this time with a
listing notice and a regulatory amendment if po .
NJD |
—Original Message-——

From: Schwartz Edward C

Sent: Monday, July 28, 2003 3:53 PM

To: DeNovio Nicholas }

Subject:  RE: SILO Summary | L<

Conceming number 4 below — is that a —

----Original Message—-—
From: DeNovio Nicholas ) .
Sent:  Monday, July 28, 2003 12:19 PM _
To:  Jackson William A; Schwartz Edward C; O'Connor David F P 53/019’5
Cc BrownRobertM;ZelrikJonamanR;LayMatmeww;FostaAbigaﬂK
bs
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Schwartz Edward C ‘ ' .
From: Schwartz Edward C

Sent: Thursday, August 07, 2003 1:39 PM
To: DeNovio Nicholas J '
Ce: Jackson William A; O'Connor David F P; Lay Matthew W: Brown Robert M by
Subject: RE: SILO
That would be greatly appreciated. Addendum to my earlier e-mail: —as also L«
very helpful to addressing the transaction under review. Thank you — Ed =
—Original Message—--

From: DeNovio Nicholas )

Sent: Thursday, August 07, 2003 1:31 PM _

To: Schwartz Edward C

Cc: Jad:smwmiamA;O’CormDavidFP;LayMattheww;BrowanbatM

Subject:  RE: SILO SONEENEEEN materiais |

Thanks Ed; | am out beginning later today until the 18th.

Propose that we get together soon after my retumn.
NJD

——Original Message——

From: Schwartz Edward C .

Sent:  Thursday, August 07, 2003 1:16 PM
To: DeNovio Nicholas J

Ce: Jackson William A; O'Connor David F P
Subject: SILO \ENNNNEg) materials

\

L
et
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* ¥k % %k Xk

Lee Sheppard recently offered, in "Challenging LILOs and Their Successors,” Tax Notes, May
26, 2003, p. 1134 (the article), a purported analysis of the deficiencies of two techniques
that have dominated U.S. cross-border leasing over the last 10 years -- the LILO
transaction/1/ and the lease-to-service contract transaction. The article, with Ms. Sheppard's
customary rhetorical flourishes,/2/ alleges a few fatal flaws in these transactions and makes
a number of other incorrect statements. Much of the article reflects similar assertions made
in Revenue Ruling 2002-69;/3/ none of them should be left to stand as though accurate.

By way of background, two principles of U.S. tax law, as it has developed over the years,
underlie modern lease planning. First, a lessor, under even a triple net lease, will be deemed
the owner of the leased property if it has a significant equity investment and maintains a
significant interest in the property's "residual value” -- that is, the opportunity to enjoy
significant value in the property when the lease is over, coupled with the risk that that value
will not be realized./4/ Second, a lessor (like other property owners) will be deemed the
obligor on indebtedness secured by its property even if it lacks personal liability therefor,
provided it has a substantial "equity" in the property that will be protected and realized if the
debt is paid off; in such a case, the lessor is viewed as the owner of the entire property,
including the portion financed by the nonrecourse loan. These principles are part of the
bedrock of tax common law/5/ and provide the basis for both the LILO and the lease/service
contract transactions the article addresses -- as well, of course, as the traditional leverage
lease as it has been used over the last 40 years to provide financing for hundreds of billions
of dollars worth of assets, domestic and foreign.

The article levels several charges:

1. "Collar" considerations presented by the lessee’s
alternative end-of-term options deprive the U.S. lessor of an
interest in the residual and, therefore, of tax ownership of
the property -- both in the LILO transaction (where the
"property” is the head leasehold interest in the

physical asset) and in the lease-to-service contract
transaction (where the property is the physical asset itself).

2. In the LILO, the head lease and the sublease cancel each
other out during their coextensive terms, leaving the u.S.
lessor with only a future interest in the property (and,
therefore, no tax-recognized debt obligation)./6/

3. Regulations promulgated in 1996 require that the term of the
service contract be added to the term of the lease for purposes
of computing "Pickle" depreciation.

4. The service contract option provided the lessee in the '
lease/service contract arrangement is not a viable alternative,
so that the transaction lacks true lease status and the lessor
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lacks tax ownership.

The first assertion demonstrates a basic misunderstanding of the law and facts. The second
fails to recognize both the substantial difference in the nature of the LILO's head lease and
leaseback interests and, equally important, the similarity of the interests held by the U.S.
participant in the LILO and in the traditional and well-established sale-leaseback transaction.
The third reflects a lack of understanding and appreciation of the context of the Pickle rules
and the origin of the modern service contract concept. The fourth is an uninformed factual
assertion made with no apparent effort to understand the market, which contradicts the
considered opinions, based on substantial research and analysis of business, engineering,
environmental, and appraisal experts, of the transaction participants.

1. 'Coliar' -- Unbuttoned? The assertion with the broadest scope is that the alternatives
‘provided to the lessee at the expiration of the initial user lease term, in either type of
transaction, "collar" the leased asset or its value in a manner that deprives the lessor of a
residual interest sufficient to support its tax ownership. This assertion, made several times in
the article, misconceives the concept of collar as used in applicable case law, with its marked
distinction from the arrangement the leasing transactions present, and misapplies it as well.

The classic leasing situation to which the collar concept and analysis are applicable is
presented in Revenue Ruling 72-543./7/ That ruling describes a 21-year net lease of a vessel
by S to X, which affords X the option, exercisable on the ninth anniversary of the lease
commencement date, to purchase the vessel from S for a fixed price and affords S the
option, exercisable on the same date, to sell the vessel to X at the same price. The ruling
concludes that on these facts X has all the benefits and burdens of ownership, so that the
arrangement constitutes for tax purposes a debt financing rather than a "true” sale-
leaseback. The conclusion is correct and the reason is obvious: X has current possession and
responsibility for the vessel and the entire risk of loss and opportunity for gain for the
residual; whatever the value of the vessel in year 9, it will be advantageous either for X to
call the vessel at the option price or for S to put it to X at that price, so that S's role
(assuming no lessee default) is merely to receive, in all events, a series of fixed periodic
payments and a predetermined final payment, all unaffected by the vessel's value -- a classic
lender's position. Absent some new and different agreement between the parties, X will have
sole possession and inevitably end up with ownership of the vessel.

Revenue Ruling 72-543 is not quite a collar case, since S's downside risk and upside potential
are both zero, so that "collar" has no opening; but it sets the stage. The collar issue arises
when differences are introduced in the terms of the put and call -- either the strike price, the
exercise date, or both. Consider the case where the put price is 50 percent jower than the
call price (and assume, for simplicity, that as of the transaction commencement date,
estimated fair market value at exercise lies halfway in between). In this case, both the
lessor's upside interest in the asset's residual value and its downside are constrained,
ncollared,” compared to what they would be in the absence of both options: The lessor can be .
expected to exercise its put if the asset is worth at least 25 percent less than anticipated; the
lessee will call if its value is at least 25 percent more than anticipated. However, if the asset's
value falls in between, a strong likelihood given the closing date estimate, neither party will
have the incentive to deprive the lessor of ownership; on these facts the collar is not very
tight and should not be viewed as shifting tax ownership to the lessee or otherwise taking tax
ownership from the lessor.

On the other hand, as the gap between the put and call prices narrows, the odds increase
that one party or the other will be economically incented to exercise its option (and the
amount the lessor can expect to take from the transaction becomes less variabie). At some
point short of the identity of price, the sale of the asset pursuant to one option or the other
becomes sufficiently likely to conciude that the "lessee” has the principal benefits and
burdens of ownership, and eventually the asset itself, and that the "lessor” can realistically
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expect to receive only a relatively fixed amount of money from the transaction./8/

The Kwiat case described in the article/9/ does not present a "collar,” so much as a noose. In
that case the lessors had the right to put the leased property to the lessee for $ 238,910 any
time between October 13, 1985, and December 31, 1986; and the lessee had the right to call
the property from the lessor for $ 159,452 at any time between November 13, 1987, and
December 31, 1987. On these facts, the Tax Court concluded that the benefits and -burdens
of ownership of the property shifted to the lessee on the commencement of the lease. This
conclusion is even less remarkable than that of Revenue Ruling 72-543: As of December 31,
1986, the lessors, if they had not by then exercised their put, would be economically
compeiled to do so, no matter what the value of the property. By exercise, they would
receive almost $ 240,000; if they did not exercise they were effectively guaranteed to receive
less -- $ 160,000 if the lessee exercised its call, or even less if the value of the property
during the call exercise period was less./10/ In this case the Kwiats' interest in the "residual”
was not collared; it was effectively fixed at $ 238,910, regardless of the property’s actual
value,

Revenue Ruling 2002-69 presents the facts of a not atypical LILO transaction -- 40-year head
lease term; 20-year sublease term; end-of-sublease term purchase option in sublessee,
exercisable at 105 percent of estimated fair market value; if purchase option not exercised,
sublessor could lease property to sublessee for an additional term of 10 years at rent set at
90 percent of the estimated fair rental value. The article describes the ruling’s observation
that the sublessee's end-of-term alternatives "operate to 'collar’ the value of the head lease
residual during the initial sublease term.” It bemoans the ruling's failure to explain the
significance of that fact and then proceeds to get it entirely wrong.

- First, the Article states that the ruling "posits a tight coliar.” From this it concludes that the
collar "either eliminates, or renders economically insignificant,” any interest of the U.S. lessor
in the residual value of its leasehold interest./11/ However, the ruling "posits" nothing of the
sort; it merely describes the purchase option price and put renewal rents, without qualitative
adjectives. In fact, the arrangement did limit the U.S. lessor's upside interest in the residual,
as of year 20, at 105 percent of anticipated value, and it also limited the U.S. lessor’s
downside exposure in the property to some extent by requiring the sublessee in effect to
provide a limited rental guarantee, at 90 percent of expected rental value. Even a true
"collar” with these numbers (that is, involving a right to sell at 90 percent of expected sales
value) would be nowhere near as tight, from one perspective, as the "collar” found not to
effect a transfer of ownership in Penn-Dixie./12/ There is no indication, in case law or
otherwise, that a "collar" around an asset's value equal to 15 percent of expected value is so
"tight" as to cause the property owner to lack the benefits and burdens of ownership./13/
Wishing, as the article seems to do, doesn't make it so.

However, the articie’s treatment of this point suffers a much more serious -- indeed, fatal --

flaw. In Kwiat, as in Penn-Dixie and Revenue Ruling 72-543, the effect of the "collar" wasto (<
cause a transfer of the property from one person to another at a more or less fixed price; -
under those circumstances, if either option was exercised, the lessor would never have a
serious interest in the property's residual value or, indeed, the property itself. The nature of
the "collaring” features of the LILO considered in Revenue Ruling 2002-69 is fundamentally
different: If the property is worth what is anticipated, or less, the U.S. lessor will probably
cause it to be leased to the lessee for another 10 years after which the U.S. lessor will have
the same risk of loss in respect of its leasehold interest as the lessor in a "plain vanilla” 30

year lease of 40-year-lived property!

The fact (actually, the law) is that under U.S. tax leasing principles, a lessor's upside and
downside interest in property can be substantially restricted -- effectively eliminated -- for a
substantial period of time; if that interest is unfettered for a following period at least equal to
20 percent of the property's estimated useful life the IRS will rule that the lessor is the
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property's tax owner./14/ The facts considered in Revenue Ruling_2002-69 (which in this
regard are typical of most LILO transactions actually closed) present no more impingement
on the U.S. lessor's interest in the residual than would a transaction in which the property is
leased for a single term equal to 75 percent of its estimated useful life, with the lessee

having an "early buyout option" (EBO), exercisable in year 20 at a price in excess of fair
market value. Indeed, in the present case the U.S. lessor's interest is somewhat greater --
the ability to enjoy market rents in the last 10 years of the "lease term” higher than the

guaranteed minimum, so long as they do not increase the property’s (or, in this case, the

leasehold's) value above the EBO purchase price.

The article cites the ruling's failure to make something of its observation regarding "collared”
value as a "huge failing,”/15/ but it was no such thing. The ruling made other errors, but that
was not one of them. ' -

The article makes essentially the same collar argument in connection with the lease/service
contract arrangement. In that case, of course, the transaction gives the U.S. lessor tax
ownership of the property, and sometimes title, but issues regarding the residual are the
same as those presented by the LILO. In this type of transaction, the property is purchased
by the U.S. lessor and leased for a single, nonrenewable term; at the end of that term the
lessee may either purchase the property at a fixed price (generally set, as in the LILO, at
above expected fair market value) or arrange for the property to become subject to a service
contract arrangement. The details of the service contract concept and how it, and '
transactions providing for it, differ from a renewal or replacement lease are briefly described
below. For present purposes it is sufficient to note that one element of the required service
contract is that it provide the property's owner with a relatively assured source of funds
(during a term that does not extend beyond 80 percent to 85 percent of the property’s
estimated useful life) sufficient to repay the lessor's loans and its equity investment.

The article states, "[T]he combination of the put option [actually the lessee's purchase
option] and the service contract [requirement] has the economic effect of a collar on the
residual value of the property.” This statement is true in the same sense as the similar
ctatement in Revenue Ruling. 2002-69 is true: As of the end of the (relatively short) lease
term the lessee may purchase the property, cutting off the lessor's right to receive property
value, if any, in.excess of the option price; or it must put a service contract arrangement in
place (for a period not extending beyond 80 percent of the property’s estimated useful life)
that provides (assuming it is performed without default) a minimum return to the (former)

lessor.

The article goes on to assert, "The last thing that the . . . lessor wants is the risk of
ownership of the property, sO this collar takes it off the lessor and puts it on the lessee.” The
factual basis for this allegation is totally obscure. How Ms. Sheppard knows what the lessor
wants is not explained, but the first thing the lessor will get, If the service contract
arrangement is put in place, is much more of the ownership aspects of the property than
attends the normal lessor position. While a minimum financial return is provided for, it is not
assured (as contrasted with a hell-or-high-water net lease rent obligation); the nature of the
service contract imposes on the lessor and its agents much more involvement with and
responsibility for the property than would a lease. If one accepts that putting the service
contract arrangement in place is a viable alternative to purchase option exercise, about which
more below, then the factual basis for the argument that collar considerations deprive the
lease/service contract arrangement of "true lease/tax ownership” status is even less present

than in the case of the LILO.

2. 'Canceled’ Check -- The article's second assault on the LILO is a regurgitation of the
argument made in Revenue. Ruling 2002-69: that the head lease interest provided to the U.S.
lessor and the leasehold interest granted by the U.S. lessor back to the property’s legal
owner are of the "same nature” and "cancel” each other out during the term of the
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leaseback, such that the transaction creates nothing until the expiration date of the lease. A
bit of checking into the facts indicates that this easy melding doesn't wash.

In the typical LILO transaction, the U.S. lessor's head leasehold interest is effectively without
condition, except for the condition of paying rent; since the prepayment covers all rent due
under the head lease, or at least all rent that will be payable during the term of the
leaseback,/16/ the U.S. investor essentially cannot be ejected from its position in the
propeity./17/ By contrast, the lessee's continued possession and use of the property is
subject to a myriad of conditions -- for example, payment of periodic rent, satisfaction of the

~ usual panoply of net lease obligations -- failure of which could lead to its ouster and the
assumption of possession by the U.S. lessor or its designee./18/ That represents, I suggest,
a substantial qualitative difference in the "nature” of the two leasehold interests./19/

Moreover, looking at the LILO from another perspective, it is difficult (actually, impossible in
my view) to draw a meaningful distinction between the role of the U.S. lessor vis-a-vis its
lessee in a classic sale-leaseback or other leveraged lease transaction and its role in a LILO.
In both cases, the lessee has, for as long as it performs its obligations, the complete
possession, control, and right of exploitation of, and responsibility for, the property. A
fundamental "neutral principle” of U.S. income taxation, particularly tax common law, is that
similarly situated taxpayers should be treated similarly. The only basis 1 can discern that the
article puts forth for distinguishing these two situations is the assertion that in the LILO "the
asset is subtracted from the equation for analytical purposes,” leaving only "two offsetting
contractual obligations." But just as the obligations do not "offset," so the asset is not _
"subtracted”; the U.S. lessor acquires a long-term leasehold in the property that is as much
an asset as outright ownership, albeit of a more limited nature./20/ Comdisco,/21/ as the
article notes (with some anguish), does acknowledge the "lessee-sublessor” position of the
party in the middle of a lease-sublease; it is difficult to see any logic in the assertion that the
identity of the sublessee renders that position any less substantive. :

In Short, the facts of the LILO do not support any part of the article's argument against
it./22/ '

3. Extra Pickle? -- The article correctly indicates that the objective of the lease/service
contract arrangement is similar to that of the replacement lease transaction that had its
heyday between 1989 and 1995 -- to combine a relatively short lease term, and the
consequent limitation of the impact of the so-called Pickle rule applicable to "tax-exempt use
property,” with the tax-deferral economics of a longer-term transaction./23/ This is
accomplished by a requirement that, if the lessee does not exercise its purchase option, it is
required to put in place an arrangement under which the property is used to provide a
service to one or more service recipients, for fees that inciude a capital cost component
sufficient to satisfy the indebtedness on the property and return the lessor's equity
investment with a meaningful return. As was the case with the replacement lease, the
economic terms are set such that, if the property has the value at lease end estimated for it
at lease inception the lessee will find it less expensive, economically, to effect the service
contract arrangement than to exercise the purchase option. :

The article (as do the facts) raises two issues regarding this technique: Does it in fact serve
the purpose (that is, is it effective to limit the 125 percent caiculation to the stated lease
term); and does it present a viable alternative to purchase contract exercise? The article
alleges that neither question can be answered affirmatively. Wrong again.

As the article notes, the 1996 regulations required to be included in the "lease term" any
period if the lessee either (i) has agreed . . . [to] be obligated to make a payment of rent or
a payment in the nature of rent with respect to such period; or (ii) has assumed or retained
any risk of loss for such period (including, for example, by holding a note secured by the
property).” The first criterion is not relevant to the service contract arrangement. As outlined
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below, the code draws a sharp distinction between a service contract and a lease -- so sharp
that a service contract fee is neither rent nor in the nature of rent. The question does arise,
however, whether the second criterion might be applicable.

When the investment tax credit was enacted in 1962, it was made unavailable for property
leased to governmental units and tax-exempt organizations. However, almost from the
beginning it was evident that property used to provide a service to such an entity was not
disqualified, as long as the relationship between the property owner and the exempt entity
could be characterized as other than a lease. A number of revenue rulings were issued in the
late 60s and 70s seeking to make the distinction;/24/ and a well-known case involving Xerox
copiers used in U.S. government offices was decided favorably to the taxpayer./25/

The enactment of energy tax credits in the early 80s increased the pressure to develop
service contract arrangements for various municipal assets, for example, trash-to-energy
facilities. This pressure was intensified with the development of sentiment for the Pickie
depreciation rule, withdrawing the benefits of accelerated depreciation from assets leased to
tax-exempts. In the same legislation that enacted the Pickle rule (the Deficit Reduction Act of
1984) Congress provided, in what is now section 7701(e), a reasonably detailed set of
criteria for distinguishing a service contract from a lease. These rules were adopted with the
clear and indisputable intent that transactions that fell on the right side of the line they draw
would be eligible for accelerated depreciation deductions (and investment credit),
notwithstanding the involvement of a tax-exempt entity.

The first thing that comes out of this history is confirmation of the point made above -- that
the statute demands a distinction between qualified service contract payments and
"payments in the nature of rent.” The second principle that emerges is that property subject
to a service contract is not to be encumbered by depreciation limitations applicable to leased
property. This necessarily means that to interpret the 1996 Pickle regulations to include a
service contract in the 125 percent calculation cannot be permissible, since it would resuit in
regulations being contrary to congressional intent, and therefore invalid. Properly read then,
the "risk of loss" aspect of the Pickle regulations cannot go so far; instead, it should be
limited to the type of situation that gave rise to the addition of this aspect to the 1995
proposed regulations -- the "lender of last resort" arrangement sometimes included in
transactions whose economics required loan refinancing.

In light of this history, the article's easy assertion that proponents of the view expressed in
the preceding paragraph "are reading the [risk of loss] provision out of the regulation” is
easily seen as incorrect; we proponents are reading only an illegitimate interpretation of that
provision out of the regulations.

4. Viability -- The article makes the serious charge, again with no cited factual support, that
the service contract option does not present the lessee with a viable alternative at lease
termination. If this charge were correct, then the lessee would be forced to exercise its
purchase option in all events, without regard to the property's value, and the transaction
would likely fail to qualify, from the outset, as a true lease./26/

This is not the place to get into the intricacies of what a service contract is or how it is
distinguished under section 7701(e) and other relevant authorities, from a lease./27/ It is
appropriate, however, to point out that the viability of a service contract arrangement for
particular kinds of property and facilities -- in different jurisdictions at different times -- is not
properly handled with a facile "ain't gonna happen.”/28/ Lease investors and leasing tax
planners make substantial investments of time and resources in determining whether and on
what terms service contract arrangements may be both possible and viable for a particular
transaction. Lawyers with the highest ethical standards and understanding of what is
required by way of factual inquiry to render a proper opinion are doing so -- concluding both
that the option afforded the lessee is one that can be performed and that, if performed, the
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arrangement (the terms for which are usually established, with some degree of formality in
the transaction documentation) will fall on the service contract side of the line drawn by or

under section 7701(e).

U.S. lessors enter into these transactions with the understanding that, to be entitled to the
tax treatment that is an important part of the investment decision, they must be able to
demonstrate that the lessee's alternative to purchase option exercise is a realistic and
commercially viable alternative, and that it would meet the requirements for a service
contract./29/ Should they be unable to do so their transactions will fail.

As the article's title suggests, LILOs and lease/ service contract transactions are
"challenging”; but they are not incomprehensible or, correctly planned and structured,
improper or ineffective to accomplish their purpose. One may appropriately question (more
easily, perhaps, with hindsight than as the issues evolved) whether the law should have
developed such that a person without current possession, use, or responsibility for property
should be treated as its owner or that one without personal liability for a loan should be
treated as its borrower, and the owner of property acquired with, and securing, that loan. But
as long as our law provides for these conclusions, as it does, one cannot fairly charge with
impropriety taxpayers who use those conclusions to their advantage or judges who enforce

them.

%k ¥

The leasing industry has probably kept quiet, or at jeast behind the scenes, too long in the
face of the public attacks levied against it -- by administration officials and legislators, by the
Internal Revenue Service, and by commentators providing the kind of slapdash, back-of-the-
hand treatment reflected in the article that substitutes accusation and invective for analysis
and fair-minded evaluation. Perhaps this defense will encourage others to speak up.

FOOTNOTES

/1/ One might have thought this part of the article somewhat out of date. As it eventually
points out, adoption of the Section 467 regulations in 1999 implemented a rent-prepayment-
equals-loan principle authorized by statute in 1984, that (as was long recognized it would)
repealed the (longstanding, usually government-favorable) tax accounting regime on which
LILO was based and put it out of business.

/2/ Examples (which probably do not promote careful evaluation of the issues): "pound-
foolish,” "hypersensitive" leasing bar, "foment collusion,” "stupidest district court judges,”
"elusive service contractor,” "checkered history,” "ain’t gonna happen,” and "figment of the
tax planner's imagination.”

/3/ 2002-44 IRB 760, Doc 2Q02-23195 (13 original pages), 2002 TNT 199-1.

/4/ For planning purposes, the residual value requirement is usually satisfied, in compliance
with IRS advance ruling guidelines (first issued in 1975 and reissued without change in
2001), by having a lease term no longer than 80 percent of the property's estimated useful
life and an expected value for the property at lease expiration at least equal to 20 percent of
value at lease commencement; case law imposes similar conceptual requirements but with
smalier numbers. The classic leveraged iease transaction has these features, with the U.S.
lessor making an equity investment of 13 percent to 25 percent of property cost (i.e., not
infrequently less than the 20 percent required by the ruling guidelines but ample under case
law), with the balance financed by nonrecourse debt expected to be satisfied out of lease
rentals and property disposition proceeds, and the lessee afforded a fixed-price purchase
option (at a price in excess of anticipated value) exercisable during, or at expiration of, the
lease term. This latter feature is not authorized by the advance ruling guidelines, but its
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consistency with true lease status is confirmed by cases too numerous to count. A recent
Wall Street Journal article refers, with apparent astonishment, to a "shelter called SILO -- an
acronym for Sale-In, Lease-Out -- . . . [which Treasury] officials have known about . . . for
more than a year." (McKinnon and Harwood, "Democrats Push Crackdown on Corporate Tax
Shelters,” WSJ, June 6, 2003.) In fact, Treasury officials, among many others, have known of
-- and approved -- sale-leaseback transactions for decades (although I for one had not heard
the acronym before this article). '

/5/ Underlying the extensive case law providing these principles are several U.S. Supreme
Court decisions: Helvering v. F.8R. Lazarus & Co., 308 U.S. 252 (1939); Crane. V.
Commissioner, 331 U.S. 1 (1947); Frank Lyon Co. v. Commissioner, 435 U.S. 561 (1978).

/6/ The article, reflecting_Revenue Ruling 2002-69, argues for disregard of the debt incurred
by the U.S. lessor to fund a portion of its head lease rent prepayment on the basis that,
because the head lease and leaseback do not exist, the loan proceeds acquire nothing and
there is no source for loan repayment. Under this logic, in a transaction in which the
"cancellation” analysis is inapplicable (a sale-leaseback or, as argued here, a lease-
leaseback), the loan would be respected.

/7/ 1972-2 C.B. 87.

/8/ Penn-Dixie Steel Corp. V. Commissioner, 69 T.C. 837 (1978), illustrates the collar
analysis in a nonleasing context, where the put and call exercise prices were identical but the
exercise periods were different. In that case, on July 1, 1968, Continental and Union formed
a corporation, Phoenix, each taking back one-half of its stock. At the same time they entered
into two option agreements, one giving Union the right to put its Phoenix shares to
Continental for, effectively, $ 8.5 million at any time between August 1, 1970, and July 31,
1971; and the other giving Continental a call on Union's Phoenix shares at the same price, at
any time between August 1, 1971, and July 31, 1972. Continental's successor, Penn-Dixie,
argued that these option agreements (together with other funding arrangements entered into
at or around the time of Phoenix's creation) effected a sale of Union's Phoenix shares to
Continental as of July 1, 1968, arguing that "the possibility that the put or call would not be
exercised was so remote that it should be ignored.” The Tax Court, saying, "We consider it
more than a remote possibility that Phoenix might so prosper in the first 3 years that Union
would forego the exercise of its put and that the economic outlook for the steel industry
could then change sufficiently in the following year to lead Continental to decide not to
exercise its call," rejected Penn-Dixie's contention. '

/9/ Kwiat v. Commissioner, T.C. Memo. 1992-433.

/10/ Even if one assumes that the intrinsic value of the property (warehouse racks installed
on the lessee's premises) might, standing alone, be worth more than the put price on the
expiration date of the put, the fact that it could be called 10 months later for two-thirds of
the call price meant that the market would never deliver such a price on a third-party sale by
the lessors; they could not afford not to exercise the put.

/11/ For purposes of understanding and analyzing the ncollar” issue, in the context of the
"LILO and, even more importantly, in the context of the lease/service contract transaction,
one must assume that the LILO transaction does create a real, substantial property interest
in the U.S. lessor -- the leasehold estate under the head lease. Revenue Ruling 2002-69 and
the article challenge this conclusion, but that is a separate contention -- considered below.
That challenge does not affect the article's assertion of the collar issue in connection with the
lease/service contract or its inappropriateness in that context.

/12/ See note 8, supra.
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/13/ The "Blue Book" prepared by the Staff of the Joint Committee on Taxation in connection
with inter alia, the Taxpayer Relief Act of 1997's enactment of section 1259 (providing for
"constructive sale" treatment for certain kinds of risk-limiting transactions involving
"appreciated financial positions”), makes it fairly clear that a similar collar relating to a
marketable security does not automatically result in "sale" treatment. Genera! Explanation of
Tax Legislation Enacted in 1997 177-78 (3CT Staff, Dec. 17, 1997).

/14/ Rev. Proc. 2001-28, 2001-1 C.B. 1156, Doc 2001-12729 (5 original pages), 2001 TNT
88-8. Case law requires less of an anticipated residual interest to find a true lease.

/15/ The article asserts that "the ruling should have said that the existence of the collar '4
means that there is no true lease,” but it provides no basis (other than citation of the
distinguishable and wholly inapplicable Kwiat) for this conclusion.

/16/ Not every LILO transaction features the prepayment and "postpayment” of head lease
rents described in the article and Revenue Ruling 2002-69. That structure, in fact, was the
product of a rather silly rule contained in the proposed section 467 regulations (and
continued in the final regulations) -- that a lease's allocation of rents would be respected if,
but only if, the amount of rent paid equals the amount of rent allocated. (See Treas. reg.
section 1.467-1(c)(2)(ii)(A)(2).) This means that any lease that provides for prepayment of
stated rent, with an appropriate discount for early payment, will not have its rent structure
respected unless the discount is reflected in a provision specifically designating it as interest,
at best a trap for the unwary. Before the regulations' being finalized it was sometimes not
desirable to characterize or treat the discount as interest; in such a case, the only way to
have the allocation of the prepayment to appropriate lease periods respected was to provide
for a corresponding postpayment, with interest again implicit, but not stated.

/17/ The head lease usually imposed typical net lease obligations on the U.S. lessor (e.g., for
insurance, maintenance, lawful use, etc.), but these obligations were often deemed satisfied
for the term of the leaseback, whether or not the lessee in fact performed its corresponding
obligations under its lease or, indeed, whether or not the leaseback remained in effect.

/18/ Other conditions often included a limitation or prohibition on the lessee's ability to
dispose of its interest in the property and to merge or otherwise reorganize, and a
requirement to provide additional collateral if its financial position deteriorates. For the many
lessees that have had to comply with requirements such as these, the assertion that their
LILOs did nothing to change their positions is much more hollow than they would like. (It
would not be difficult to find among LILO lessees dissenters from the group of "everyone”
who, the article (with no data or other support) asserts, "can agree that in a LILO deal,
nothing happens. . . .")

/19/ The Article cites two cases involving "offsetting debt obligations” in support of its
assertion that the lease-leaseback must be disregarded. Rickey v. Commissioner, 502 F.2d
748 (Sth Cir. 1974); Big D Development Corp. v. Commissioner, 30 T.C.M. 646 (1971),
affirmed per curiam 453 F.2d 1365 (5th Cir. (1971)), cert. denied 406 U.S. 945 (1972).
These cases are totally inapposite, involving as each does, mutual, ongoing reciprocal loan
payment obligations; in the LILO the U.S. lessor has paid upfront everything it is obligated to
pay during the period of the leaseback, and it has no reciprocal obligation against which to
offset and "cancel" the lessee's lease rental obligation. The article's assertion that because
the "head lessor and sublessee are the same party, . . . the head lessee/sublessor is not
exposed to any risk that the sublessee will fail to pay rent" is just plain wrong. The article
also cites Bussing v. Commissioner, 88 T.C. 449 (1987), apparently to argue that the "two-
party" arrangement between the property owner and the U.S. lessor should be disregarded.
(Since the article earlier cites the role of the lenders in the facts of Revenue Ruling 2002-69,
one wonders where they went when the parties were being counted.) This citation too is
inappropriate and ineffective to support any relevant point. Bussing disregarded the lessee
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loan created in a purported sale-leaseback in the rather unique factual situation where the
parties following closing, totally disregarded their purported transaction, paying neither rent
nor debt service; and where the obligation to repay the loan was suspended when the rent
was not being paid. It is clear that these facts were essential to the court's decision and its
distinction of approved sale-leaseback cases such as Mukerii, 87 T.C. 968 (1986), and Estate
of Thomas, 84 T.C. 412 (1985). By contrast, in the transactions with which the articie and
this response are concerned, the parties are dealing at arm's length, the transactions are
real, and the parties do what the documents say and require that they do. Bussing is an
inappropriate remedy.

/20/ The article makes several other statements whose relevance to the argument is obscure
but that are too good to go unobserved. Citing Bussing, it says, "Two parties do not make a
sale-leaseback; two parties foment collusion.” One wonders just how many of the billions of
two-party transactions (that occur every day) the article really wishes to tag with the
appellation "fomented collusion.” Elsewhere the article, apparently in an effort to show that
the U.S. investor has no equity in the property or leasehold because (under the frayed collar
analysis) it has no risk of loss, states, "A lender does not have the risk of loss of value of
property securing the loan. If a person who has advanced funds to the possessor of the
property has no risk of loss, the deal is a loan.” Anyone who has ever lost money on a
secured loan would likely disagree.

/21/ Comdisco, Inc. v. Commissioner, 756 F.2d 569 (7th Cir. 1985).

. /22/ The article seems also to be concerned about the defeasance arrangements in the
transaction, but it is not clear that they constitute an independent basis for its attack on
LILOs (or lease/service contract arrangements). See note 6, supra. In any event, based on
the authority of Treas. reg. section 1.61-13(b) and Rev. Rul. 85-42, 1985-1 C.B. 36, and
supported by LTR 8804020, I am willing to admit, as charged by the article, to being
"unfazed" by the economic defeasance arrangements featured in many LILOs and ,
lease/service contract arrangements. I'li leave my explanation to another occasion. However,
I do not, as the article suggests, "argue that there is no one at risk in a sale-leaseback
transaction with purchase money debt, because the money flows in a circle"; and I doubt

that there are many other "leasing specialists” who do either.

/23/ This rule (named for former Representative J).). Pickle of Texas), which was enacted in
1984 and now appears as section 168(g)(3), requires property leased to a non-U.S. taxpayer
to be depreciated (straight-line) over a recovery period of not less than 125 percent of the
lease term. Regulations proposed in 1995 and adopted in 1996 require that the term of a
"replacement lease" (a lease the lessee is required to arrange if it does not exercise its end-
of-term purchase option) must be added to the term of the initial lease for purposes of the
125 percent calculation.

/24/ Rev. Rul 68-109, 1968-1 C.B. 10; Rev. Rul. 71-397, 1971-2 C.B. 63; Rev. Rul. 72-407,
1972-2 C.B. 10.

/25/ Xerox Corporation v. United States, 656 F. 2d 659 (Ct. Cl. 1981).

/26/ The expectation, even the very strong likelihood, as determined at lease inception that a
purchase option will be exercised is not fatal to true lease characterization. See, e.g.,
Transamerica Corp. v. United States, 15 Cl. Ct. 420 (CI. Ct. 1988) (option to purchase, for
price equal to between one year's and two years' rent, title plants that were the core of the
lessee's title abstract business, did not invalidate true lease nature of the transaction).
However, few planners are comfortable with the true lease conclusion where such exercise is
compelled by the terms of the transaction itself. The most common example of an option
resulting in non-true-lease treatment is one exercisable at a nominal amount; however, even
where the option price is set at a substantial level (e.g., at or above anticipated market
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value, as with typical big-ticket leasing transactions), if the lessee has no real option not to
exercise the case is analytically indistinguishable from the nominal purchase option case.

/27/ See, e.g., Macan and Umbrecht, "Cross-Border leasing: Pickles, FSCs and Double-Dips,”
Chapter 25 of Equipment Leasing -- Leveraged Leasing, (Practising Law Institute 1977, 1980,
1999, 2000, 2001, 2002, Ian Shrank and Arnold Gough eds.) at section 25:2.3[A].

/28/ In fact, a review of the financial and engineering press demonstrates that privatization
of heretofore public functions is, around the world, the wave of the present. Indeed, the
article itself demonstrates this awareness in stating, "there are contractors who might be
willing to take over and run a utility, like an electric generator or a water treatment plant.”
Why then is this not likely to be the case with other "large public assets"?

/29/ Unlike the case of many tax "products” of the type that, much more readily than
leasing, are vulnerable to the accusation of "abusive corporate tax shelter,” leasing is not
hidden or treated secretively. (The leasing community is sometimes amused at the lengths to
which participants in other tax-oriented arrangements go to render them "nonconfidential” so
as to avoid disclosure.) Big-ticket leasing participants have, since the confidential corporate
tax shelter disclosure regulations were first issued in February 2000, complied massively, if
with a distinct lack of enthusiasm (and reminders that compliance is being done as a
protective measure only, without admission that it is required) with those regulations,
registering almost every transaction with the IRS and making full disclosure on tax returns.

END OF FOOTNOTES
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Schwartz Edward C

From: DeNovio Nicholas J

Sent: Wednesday, June 18, 2003 9:16 AM
To: Brown Robert M Iy
Ce: Jackson William A; Schwartz Edward C; O'Connor David F P; Zelnik Jonathan R; Aramburu
John M: Moffitt Thomas D
- Subject: SILOs
Bob,

' Thank you for assembling some ‘c;f the top members of your team on Monday to discuss thié
very important subject. You may have seen the recent Lee Sheppard article on the topic and the
WSJ article on corporate tax shelters, with a mention of this transaction. in a misleading context
which made it appear as if we were doing nothing. These factors along with the volume of cases
being identified by LMSB means that we need to move quickly to analyze the transaction and

come to a conclusion. Eric asked me yesterday what we were doing on SILOs.

Note that we have already contacted PSI, who informs us that Eileen Shatz will be its

representative on the task force.

I- _ - ’5 WRRAVE
| believe that we should proceed as follows:
1. First, could you make certain that all of the extensive information and materials

with regard to the LILO task force work product _is made available to your SILO
team. H would likely be useful for the SILO team to meet and review the materials
provided by David O'Connor to you on June 9, along with any other materials John

Aramburu, who was a member of the LILO task force, thinks important. John - you
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are aware of what work product from the prior task force would be important to your

— We do not want to recreate this work product, but

rather leverage what we have. Also, [Ny >
A
Y

2. By early next week we will determine how best to apportion the deal documents
between our offices and perhaps LMSB Division Counsel, so that we can each

review a separate deal and then discuss common or unique factors.

3. Your group may also want to review John Aramburu’s November 1, 2002 memo

on SILOs and the

4. Other issues will need research and development for the SILO analysis,

iﬁcluding:

b
.
L

¢ A

Please let me know if you have questions or comments on this proposed action plan. We look

2
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Schwartz Edward C

From: Aramburu John M
Sent: ' Friday, January 31, 2003 8:01 AM
To: : Jackson William A; Schwartz Edward C
Subject: FW: Frank Lyon Factors & "Holding"
FYI
-—-0riginal Message-—-
From: O'Connor David F P
Sent: Thursday, January 30, 2003 3:08 PM
To: Aramburu John M
Subject: Frank Lyon Factors & "Holding"

_ John:

FYI, | am attaching a list | did for myself of the factors cited by the Supreme Court that seem to have been the basis for
the Court's holding (which | have quoted).

Going through the points raised by the Court and applying them to what we are seeing in LILOs & SILOs, | find the
follnwina:
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Schwartz Edward C

From: O'Connor David F P '

Sent: Wednesday, December 04, 2002 9:35 AM

To: Wilcox Gary B; Pugh Cary D; Stevens Matthew A; Jackson William A; Aramburu John M;
Schwartz Edward C; Kerrigan Thomas J; Allen Cary D; Zelnik Jonathan R

Cc: Williams B John; Parker Emily A; Preston Arlene

Subject: FW: SILO Task Group

Please note that our organizational meeting for the SILO Task Force, from 3:00 PM until 5:00 PM EST on Friday,
12/6/2002 will be held in Room 3040 (Gary Wilcox's Conference Room). Those attending by phone can call in on the 5.;_
conference number, (202) 622-, and use access code - - '

| am forwarding to you three e-mails dated 12/1/2002 from Cary Allen. The first appears below. The other two are entitled
"Info on SILOS" and "TAMS, TEAMS, SAMS, etc." and will be forwarded separately.

Dave [Phone: (202) 622- 5 G

—-Original Message—-

From: Alien Cary D [mailto:Cary.Allen@irs.gov]
Sent: Sunday, December 01, 2002 4:25 PM
To: O'Connor David F P

Ce: Prager JoAnn

Subject: SILO Task Group

Dave,

L]

Y

| was talking with another Technical Advisor last week about leasing activiites. She indicated that S
N

some

Thanks!i!!

Cary Allen S !f-“ L83
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K“aEE Nancx V' |

From: Grimm Danielle M
Sent: Tuesday, February 15, 2005 12:01 PM
To: &LM HQ Employees; &LM Shelters
Cc: Dever James P; Avazian Andrea D; Jallade Louis E; Misir Bisamber; Patel Debbie J; Desousa
Brian J

Subject: SILO Listing Notice - 2/11/05

Uil
silo notice.RTF (33

KB)

You may have already seen this but thought it worth circulating.

A new listing notice was issued on Friday, 2/11/05 (Notice 2005-13) for transactions commonly referred
to as SILOs.
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****************************017376******************************

SEND TO: GRIMM, DANIELLE
IRS CHIEF COUNSEL
DEPARTMENT OF TREASURY IRS
1111 CONSTITUTION AVE NW RM 21161IR
WASHINGTON, DISTRICT OF COLUMBIA 20224-0002
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PRINT DOC REQUESTED: FEBRUARY 15, 2005 11058W
1 DOCUMENT PRINTED
10 PRINTED PAGES

SEND TO: GRIMM, DANIELLE
IRS CHIEF COUNSEL
DEPARTMENT OF TREASURY IRS
1111 CONSTITUTION AVE NW RM 2116IR
WASHINGTON DISTRICT OF COLUMBIA 20224-0002

**********************************03056**********************************
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DATE: FEBRUARY 15, 2005
CLIENT: GRIMM

LIBRARY: LEXSEE
CITATION: Notice 2005-13
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Notice 2005-13
Tax-Exempt Leasing Involving Defeasance
2005 IRB LEXIS 68; 2005-9 L.R.B. 1; Notice 2005-13
February 11, 2005
[*1]
February 28, 2005

The Internal Revenue Service and the Treasury Department are aware of types of transactions, described below, in
which a taxpayer enters into a purported sale-leaseback arrangement with a tax-indifferent person in which substantially
all of the tax-indifferent person's payment obligations are economically defeased and the taxpayer's risk of loss from a
decline, and opportunity for profit from an increase, in the value of the leased property are limited. This notice alerts
taxpayers and their representatives that these transactions are tax avoidance transactions and identifies these
transactions, and substantially similar transactions, as listed transactions for purposes of § 1.6011-4(b)(2) of the Income
Tax Regulations and §§ 6111 and 6112 of the Internal Revenue Code. This notice also alerts parties involved with these
transactions of certain responsibilities that may arise from their involvement with these transactions.

FACTS

X is a U.Sstaxpayer. FP is a tax-indifferent person that owns and uses certain property. n1 BK1, BK2, BK3, and BK4
are banks. None of these parties is related to any other party, unless otherwise indicated.
>FINT> '

nl In some instances, FP meets the definition of a tax-exempt entity under section 168(h)(2).In other instances, FP does
not meet that definition but possesses attributes, such as net operating losses, that render FP tax indifferent. >ENDFN>

[*2]

Situation 1 -

On the closing date of January 1, 2003 ("Closing Date"), X and FP enter into a purported sale-leaseback transaction
under which FP sells the property to X, and X immediately leases the property back to FP under a lease ("Lease"). The
purchase and sale agreement and the Lease are nominally separate legal documents. Both agreements, however, are
executed pursuant to a comprehensive participation agreement, which provides that the parties' rights and obligations
under any of the agreements are not enforceable before the execution of all transaction documents.

The Lease requires FP to make rental payments over the term of the Lease ("Lease Term"). As described below, the
Lease also provides that under certain conditions, X has the option nService Contract Option") to require FP to identify
a party ("Service Recipient") willing to enter into a contract with X to receive services provided using the leased
property ("Service Contract") that commences immediately after the expiration of the Lease Term. The Service
Recipient must meet certain financial qualifications, including credit rating and net capital requirements, and provide
defeasance or other credit support to satisfy[*3] certain of its obligations under the Service Contract. If FP cannot locate
a qualified third party to enter into the Service Contract, FP or an affiliate of FP must enter into the Service Contract.

The aggregate of the Lease Term plus the term of the Service Contract ("Service Contract Term") is less than 80 percent
of the assumed remaining useful life of the property.

On the Closing Date, the property has a fair market value 0f$105x and X makes a single payment of$105x to FP. To
fund the$105x payment, X provides$15x in equity and borrows$81x from BK1 and$9x from BK2. Both loans are
nonrecourse and provide for payments during the Lease Term. Accrued but unpaid interest is capitalized as additional
principal. As of the Closing Date, the documents reflect that the sum of the outstanding principal on the loans at any
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given time will be less than the projected fair market value of the property at that time. The amount and timing of the
debt service payments closely match the amount and timing of the Lease payments due during the Lease Term.

FP intends to utilize only a small portion of the proceeds of the purported sale-leaseback for operational expenses or
to finance or refinance[*4] the acquisition of new assets. Upon receiving the$105x purchase price payment, FP sets
aside substantially all of the$105x to satisfy its lease obligations. FP deposits$81x with BK3 and$9x with BK4. BK3
may be an affiliate of BK1, and BK4 may be an affiliate of BK2. The deposits with BK3 and BK4 eamn interest
sufficient to fund FP's rent obligations as described below. BK3 pays annual amounts equal to 90 percent of FP's annual
rent obligation under the Lease (that is, amounts sufficient to satisfy X's debt service obligation to BK1). Although FP
directs BK3 to pay those amounts to BK 1, the parties treat these amounts as having been paid from BK3 to FP, then
from FP to X as rental payments, and finally from X to BK1 as debt service payments. In addition, FP pledges the
deposit with BK3 to X as security for FP's obligations under the Lease, while X, in turm, pledges its interest in FP's
pledge to BK1 as security for X's obligations under the loan from BK1. Similarly, BK4 pays annual amounts equal to 10

ercent of FP's rent obligation under the Lease (that is, amounts sufficient to satisfy X's debt service obligation to BK2).
Although FP directs BKA4 to pay these amounts to BK2, the[*5] parties treat these amounts as having been paid from
BK4 to FP, then from FP to X as rental payments, and finally from X to BK2 as debt service payments. Although FP's
deposit with BK4 is not pledged, the parties expect that the amounts deposited with BK4 will remain available to pay
the remaining 10 percent of FP's annual rent obligation under the Lease. FP may incur economic costs, such as an early

withdrawal penalty, in accessing the BK4 deposit.

FP is not legally released from its rent obligations. X's exposure to the risk that FP will not make the rent payments,
however, is substantially limited by the arrangements with BK3 and BK4. In the case of the loan from BK1, X's
economic risk is remote due to the deposit arrangement with BK3. In the case of the loan from BK2, X's economic risk
is substantially reduced through the deposit arrangement with BK4. X's obligation to make debt service payments on the
loans from BK1 and BK2 is completely offset by X's right to receive Lease rentals from FP. As a result, neither bank

bears a significant risk of nonpayment. n2
>FTNT>

n2 The arrangement by which FP sets aside the funds necessary to meet its obligations under the Lease may take a
variety of forms other than a deposit arrangement involving BK3 and BK4. These arrangements include a loan by FP to
X, BK1 or BK2; a letter of credit collateralized with cash or cash equivalents; a payment undertaking agreement;
prepaid rent (regardless of whether X finances a portion of the purchase price by borrowing from BK1 or BK2); a
sinking fund arrangement; a guaranteed investment contract; or financial guaranty insurance.>ENDFN>

[*6]

FP has an option ("Purchase Option") to purchase the property from X on the last day of the Lease Term ("Exercise
Date"). Exercise of the Purchase Option allows FP to repurchase the property for a fixed exercise price ("Exercise
Price™) that, on the Closing Date, exceeds the projected fair market value of the property on the Exercise Date. The
Purchase Option price is sufficient to repay X's entire loan balances and X's initial equity investment plus provide X
with a predetermined after-tax rate of return on its equity investment.

At the inception of the transaction, X requires FP to invest$9x of the$105x payment in highly rated debt securities
("Equity Collateral"), and to pledge the Equity Collateral to X to satisfy a portion of FP's obligations under the lease. n3
Although the Equity Collateral is pledged to X, it is not among the items of collateral pledged to BK1 or BK2 in support
of the nonrecourse loans to X. The Equity Collateral upon maturity, when combined with the balance of the deposits
made with BK3 and BK4 and the interest on those deposits, fully funds the amount due if FP exercises the Purchase
Option. This arrangement ensures that FP is able to make the payment [*7] under the Purchase Option without an
independent source of funds. Having economically defeased both its rental obligations under the Lease and its payment
obligations under the Purchase Option, FP keeps the remaining$6x, subject to its obligation to pay the Termination
Value (described below) upon the happening of certain events specified under the Lease.

>FTNT>

n3 The arrangement by which the return of X's equity investment plus 2 predetermined after-tax return on such
investment is provided may take a variety of forms other than an investment by FP in highly rated debt securities. For
example, FP may be required to obtain a payment undertaking agreement from an entity having a specified minimum

credit rating>ENDFN>
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If FP does not exercise the Purchase Option, X may elect to (1) take back the property, or (2) exercise the Service
Contract Option and compel FP either to (a) identify a qualified Service Recipient, or (b) enter (or compel an affiliate of
FP to enter) into the Service Contract as the Service Recipient for the Service Contract Term. If X exercises the Service
Contract Option, the Service Recipient must pay X predetermined minimum capacity payments sufficient to provide[*8]
X with a minimum after-tax rate of return on its equity investment. The Service Recipient also must reimburse X for X's

operating and maintenance costs for providing the services.

As a practical matter, the Purchase Option and the Service Contract Option collar X's exposure to changes in the
value of the property. If the value of the property is at least equal to the Purchase Option Exercise Price, FP likely will
exercise the Purchase Option. Likewise, FP likely will exercise the Purchase Option if FP concludes that the costs of the
Service Contract Option exceed the costs of the Purchase Option. Moreover, FP may exercise the Purchase Option even
if the fair market value of the property is less than the Purchase Option Exercise Price because the Purchase Option is
fully funded, and the excess of the Exercise Price over the projected value may not fully reflect the costs to FP of
modifying, interrupting, or relocating its operations. If the Purchase Option is exercised, X will recover its equity
investment plus a predetermined after-tax rate of return. Conversely, if the Purchase Option is not exercised, X may
compel FP to locate a Service Recipient to enter into the Service Contract [*9]in return for payments sufficient to
provide X with a minimum after-tax rate of return on its equity investment, regardless of the value of the property.

Throughout the Lease Term, X has several remedies in the event of a default by FP, including a right to (1) take
possession of the property or (2) cause FP to pay X specified damages (*Termination Value"). Likewise, throughout the
Service Contract Term, X has similar remedies ‘n the event of a default by the Service Recipient. On the Closing Date,
the amount of the Termination Value is slightly greater than the purchase price of the property. The Termination Value
fluctuates over the Lease Term and Service Contract Term, but at all times is sufficient to repay X's entire loan balances
and X's initial equity investment plus a predetermined after-tax rate of return. The BK3 deposit, the BK4 deposit and the
Equity Collateral are available to satisfy the Termination Value during the Lease Term. If the sum of the deposits plus
the Equity Collateral is less than the Termination Value, X may require FP to maintain a letter of credit. During the
Service Contract Term, the Service Recipient will be required to provide defeasance or other [*10] credit support that
would be available to satisfy the Termination Value. As a result, X in almost all events will recover its investment plus a

pre-tax rate of return.

For tax purposes, X claims deductions for interest on the loans and for depreciation on the property. X does not
include the optional Service Contract Term in the lease term for purposes of calculating the property's recovery period
under §§ 168(2)(3)(A) and 168(1)(3). X includes in gross income the rents received on the Lease, If the Purchase Option
is exercised, X also includes the Exercise Price in calculating its gain or loss realized on disposition of the property.

The form of the sale from FP to X may be a head lease for a term in excess of the assumed remaining useful life of the
property and an option for X to purchase the property for a nominal amount at the conclusion of the head lease term. In
some variations of this transaction, the participation agreement provides that if X refinances the nonrecourse loans, FP
has a right to participate in the savings attributable to the reduced financing costs by allowing FP to renegotiate certain
terms of the transaction, including the Lease rents and the Purchase Option[*11] price.

Situation 2
The facts are the same as in Situation 1 except for the following,.

The Lease does not provide a Service Contract Option. In lieu of the Purchase Option described in Situation 1, FP
has an option ("Early Termination Option") to purchase the property from X on the date ("ETO Exercise Date") that is
30 months before the end of the Lease Term. Exercise of the Early Termination Option allows FP to terminate the Lease
and repurchase the property for a fixed exercise price ("ETO Exercise Price") that on the Closing Date, exceeds the
projected fair market value of the property on the ETO Exercise Date. The Early Termination Option price is sufficient
to repay X's entire loan balances and X's initial equity investment plus a predetermined after-tax rate of return on its
equity investment. The balance of the Equity Collateral combined with the balance of the deposits made with BK3 and
BK4 and the interest on those deposits fully fund the amount due under the Early Termination Option.
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If FP does not exercise the Early Termination Option, FP is required to obtain residual value insurance for the benefit
of X, pay rents for the remaining Lease Term, and return the property[*12] to X at the end of the Lease Term ("Return
Option"). The residual value insurance must be issued by a third party having a specified minimum credit rating and
must provide that if the actual residual value of the property is less than a fixed amount ("Residual Value Insurance
Amount") at the end of the Lease Term, the insurer will pay X the shortfall. On the Closing Date, the Residual Value
Insurance Amount is less than the projected fair market value of the property at the end of the Lease Term. If FP does
not maintain the residual value insurance coverage for the entire Lease Term remaining after the ETO Exercise Date, FP
will default and be obligated to pay X the Termination Value. If FP does not exercise the Early Termination Option, the
rents for the remaining Lease Term plus the Residual Value Insurance Amount are sufficient to provide X with a
minimum after-tax rate of return on the property, regardless of the value of the property. As a practical matter, the Early
Termination Option and the Return Option collar X's exposure to changes in the value of the property. At the end of the
Lease Term, FP also may have the option to purchase the property for the greater of its fair [*13] market value or the

Residual Value Insurance Amount.

For tax purposes, X claims deductions for interest on the loans and for depreciation on the property. X treats a portion
of the property as qualified technological equipment within the meaning of § 168(i)2). X depreciates that portion of the
property over five years under § 168(2)(3XC). X treats a portion of the property as software. X depreciates that portion

of the property over 36 months under § 167(H(1)(A).

X includes in gross income the rents received on the Lease. If the Early Termination Option is exercised, X also
includes the ETO Exercise Price in calculating its gain or loss realized on disposition of the property.

In some variations of this transaction, if the Early Termination Option is not exercised, the Lease rents payable to X
may increase for the portion of the Lease Term remaining after the ETO Exercise Date.

ANALYSIS

The substance of a transaction, not its form, governs its tax treatment. Gregory v. Helvering, 293 U.S. 465 (1935). In
Frank Lyon Co. v. United States, 435 U.S. 561, 573 (1978), the Supreme Court stated that "in applying the
doctrine[*14] of substance over form, the Court has looked to the objective economic realities of a transaction rather
than to the particular form the parties employed.” The Court evaluated the substance of the particular transaction in
Frank Lyon to determine that it should be treated as a sale-leaseback rather than a financing arrangement. The Supreme
Court described the transaction in Frank Lyon as "a genuine multiple-party transaction with economic substance which
is compelled or encouraged by business or regulatory realities, is imbued with tax-independent considerations, and is
not shaped solely by tax-avoidance features that have meaningless labels attached.” Frank Lyon, 435 U.S. at 584. The
Court subsequently relied on its approach in Frank Lyon to recharacterize a sale and repurchase of federal securities as a
loan, finding that the economic realities of the transaction did not support the form chosen by the taxpayer. Nebraska

Dep't of Revenue v. Loewenstein, 513 U.S. 123 (1994).

A sale-leaseback will not be respected unless the owner/lessor acquires and retains "significant and genuine attributes"
of a traditional[*15] owner, including "the benefits and burdens of ownership." Coleman v. Commissioner, 16 F.3d 821,
826 (7th Cir. 1994) (citing Frank Lyon, 435 U.S. at 582-84). Considering the totality of the facts and circumstances in
the transactions described in Situations 1 and 2, X does not acquire the benefits and burdens of ownership and
consequently cannot claim tax benefits as the owner of the property. The transactions described above are, in substance,
fundamentally different from the sale-leaseback transaction respected by the Court in Frank Lyon.

First, in Frank Lyon, the sales proceeds were used to construct the lessee's new headquarters. In contrast, in the
transactions described above, substantially all of the$105x sales proceeds are immediately set aside by FP to satisfy its
obligations under the Lease and to fund FP's exercise of the Purchase Option or the Early Termination Option. As a
condition to engaging in the transactions, FP economically defeases substantially all of its rent payment obligations and
the amounts due under the Purchase Option or the Early Termination Option by establishing and pledging the
deposit[*16] with BK3 and the Equity Collateral. Moreover, even though FP may not pledge the deposit with BK4, FP
fully funds its remaining rent obligations with the BK4 deposit and may have limited rights to access the funds held in
that deposit. Consequently, the only capital retained by FP is the remaining$6x portion of the sales proceeds that
represents FP's fee for engaging in the transaction.
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Second, in Frank Lyon, the taxpayer bore the risk of the lessee's nonpayment of rent, which could have forced the
taxpayer to default on its recourse debt. The Court concluded that the taxpayer exposed its business well-being to a real
and substantial risk of nonpayment and that the long-term debt affected its financial position. Frank Lyon, 435 U.S. at
577. In contrast, in the transactions described above, economic defeasance renders the risk to X of FP's failure to pay
rent remote. Moreover, because of the economic defeasance, X's right to receive the Equity Collateral upon the exercise
of the Purchase Option, and FP's obligation with respect to the Termination Value, a failure by FP to satisfy its lease
obligations does not leave X at risk for repaying the loan [*17]balances or forfeiting its equity investment.

Third, in Frank Lyon, the taxpayer's return was dependent on the property's value and the taxpayer's equity investment
was at risk if the property declined in value. The economic burden of any decline in the value of the property is integral
to the determination of tax ownership. See, e.g., Swift Dodge v. Commissioner, 692 F.2d 651 (9th Cir. 1982). In the
transactions described above, X bears insufficient risk of a decline in the value of the property to be treated as its owner
for tax purposes. In Situation 1, regardless of a decline in the value of the property, X can recover its entire investment,
repay both loans, and obtain a minimum after-tax rate of return on its equity investment by exercising the Service
Contract Option. Similarly, in Situation 2, a decline in the value of the property will not prevent X from recovering its
entire investment, repaying both loans and obtaining a minimum after-tax rate of return on its equity investment through
the rents for the remaining Lease Term plus the Residual Value Insurance Amount under the Return Option. The failure
of FP to satisfy its obligations[*18] under the Service Contract Option in Situation 1 or the Return Option in Situation 2
results in default and obligates FP to pay X the Termination Value. In both Situation 1 and Situation 2, the BK3 and
BK4 deposits and Equity Collateral are available to fund FP's obligations upon termination of the Lease. Thus, in both
situations, X has substantially limited its risk of loss regardless of the value of the property upon termination of the

Lease.

Fourth, the combination of FP's Purchase Option and X's Service Contract Option in Situation 1, and FP's Early
Termination Option and continued rent and residual value insurance obligations under the Return Option in Situation 2,
significantly increase the likelihood that FP will exercise its Purchase Option in Situation 1 and its Early Termination
Option in Situation 2 even if the fair market value of the property is less than the Purchase Option Exercise Price or
ETO Exercise Price, respectively, because both options are fully funded and the excess of the exercise price over the
leased property's fair market value may not fully reflect the costs to FP of modifying, interrupting, or relocating its
operations. See Kwiat v. Commissioner, T.C. Memo. 1992-433[*19] (ostensible lessor did not possess the benefits and
burdens of ownership because reciprocal put and call options limited the risk of economic depreciation and the benefit
of possible appreciation); see also Aderholt Specialty Co. v. Commissioner, T.C. Memo. 1985-491; Rev. Rul. 72-543,
1972-2 C.B. 87. In contrast, in Frank Lyon, the lessee's decision regarding the exercise of its purchase option was not
constrained by a lessor's right to exercise a reciprocal option similar to the Service Contract Option or the Return Option
described in Situations 1 and 2, respectively. Similarly, X's opportunity to recognize a return through refinancing the
BK1 and BK2 loans is also limited in those cases in which FP has a right to participate in any savings attributable to
reduced financing costs, such as through renegotiation of the Lease rents and the Purchase Option price. See Hilton v.
Commissioner, 74 T.C. 305 (1980), aff'd, 671 F.2d 316 (9th Cir. 1982) (arrangement whereby lessor and lessee shared
the savings from any refinancing of lessor's nonrecourse[*20] debt was a factor supporting holding to disregard form of

sale-leaseback transaction).

In the transactions described above, X does not have a meaningful interest in the risks and rewards of the property.
Thus, X does not acquire the benefits and burdens of ownership of the property and does not become the owner of the
property for U.S. federal income tax purposes. In substance, the transactions described above are merely a transfer of
tax benefits to X, coupled with X's investment of the Equity Collateral for a predetermined after-tax rate of return.

Furthermore, in appropriate cases, the Service may challenge the purported tax benefits from these transactions on
additional grounds, including (1) that the substance over form doctrine requires recharacterization of the arrangement as
a financing arrangement, or (2) that the loans from BK1 and BK2, in substance, do not involve the use or forbearance of
money, do not constitute valid indebtedness for tax purposes, and that any interest nominally paid or accrued on the
loans is not deductible. Cf. Rev. Rul. 2002-69, 2002-2 C.B. 760 (disregarded offsetting obligations in a LILO

arrangement [*21] gave the taxpayer, at most, a future interest in the property).

The American Jobs Creation Act of 2004, P.L. 108-357, 118 Stat. 1418 (the "Act"), was enacted on October 22,2004.
Section 847 of the Act amended §§ 167 and 168 to provide that service contracts that follow a lease must be included in
the lease term and to modify the recovery period for qualified technological equipment and computer software subject
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to a lease with a tax-exempt entity. Section 848 of the Act added new § 470, which suspends losses for certain leases of
property to tax-exempt entities. See H. R. Rep. No. 755, 108th Cong., 2d Sess., at 660, 662-663 (2004). These
amendments generally are effective for leases entered into after March 12, 2004. n4

>FTNT>

nd Leases or purported leases of Qualified Transportation Property described in section 849(b) of the Act are not
identified as listed transactions subject to the terms of this notice. >ENDFN>

Transactions that are the same as, or substantially similar to, the transactions described in this notice are identified as
"listed transactions" for purposes of § 1.601 1-4(b)(2) and §§ 6111 and 6112 effective February 11, 2005, the date this
notice is released[*22] to the public. Independent of their classification as "listed transactions,” transactions that are the
same as, or substantially similar to, the transactions described in this notice may already be subject to the requirements
of § 6011, § 6111, or § 6112, or the regulations thereunder. Persons required to disclose these transactions under §
1.6011-4 who fail to do so may be subject to the penalty under § 6707A. n5 Persons required to disclose or register
these transactions under § 6111 who have failed to do so may be subject to the penalty under § 6707(a). Persons
required to maintain lists of investors under § 6112 who have failed to do so (or who fail to provide such lists when
requested by the Service) may be subject to the penalty under § 6708(a). In addition, the Service may impose penalties
on parties involved in these transactions or substantially similar transactions, including accuracy-related penalties under
§ 6662 or § 6662A.
>FTNT>

n5 Section 6707A applies to returns and statements due after October 22, 2004.See Notice 2005-11, 2005-7 IL.R.B.
493 >ENDFN> .

The Service and the Treasury Department recognize that some taxpayers may have filed [*23] tax returns taking the
position that they were entitled to the purported tax benefits of the types of transactions described in this notice. These
taxpayers should consult with a tax advisor to ensure that their transactions are disclosed properly and to take

appropriate corrective action.

DRAFTING INFORMATION

For further information regarding this notice, contact John Aramburu on (202) 622-4960 (not a toll-free call).

489



KnaEE Nancx \'} :

From: Arndt Melissa D
Sent: Wednesday, December 22, 2004 1:29 PM
To: &LM PG Circ
Cec: - &LM Shelters
Subject: FW: SILO Notice
FYI
Melissa D. Arndt . _
Latge & Mid-Size Business Division - o
Senior Legal Counsel (Research & Planning) : b O
Phone: (202) 283-,
Fax: (202) 283-7176
-—--Original Message—-—
From: ' Fahey Douglas A
Sent: Wednesday, December 22, 2004 12:14 PM
To: Ackerman Jonathan - OTP; Ashford Tamara W
Cc: Hubbard Helen - OTP; DeNovio Nicholas 3; Brown Robert M; Blaine George J; Crisalli Donna M; Amdt Melissa D; Zelnik Jonathan R
Subject: SILO Notice ' '

The attached proposed notice has been approved by CC:ITA and has been submitted to the Chief
Counsel for approval.

SILO Notice SILO Notice
~jearance.doc (56 ..xecutive Summary .

il blo
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KnaEE Nanc! vV | |

From: Knapp Nancy V

Sent: Friday, December 10, 2004 4:58 PM

To: : Barral Roland

Subject: RE: GIRC. — SILO Listing Notice — 12/18/04

I don't know if Zelnik ever advised DeNard as to CIP and ASG dates. I'll try to nail down
next week.

-——--Original Message——
From: Bartal Roland

Sent: Friday, December 10, 2004 4:53 PM
To: Knapp Nancy V; Tancer Jody S; Mirabito Diane R
Cc: Graziano Peter )

Subject:  RE: CIRC. ~ SILO Listing Notice - 12/18/04

Thanks

--—Qriginal Message-——
From: Knapp Nancy V
Sent: Friday, December 10, 2004 4:55 PM
To: Tancer Jody S; Mirabito Diane R
Ce: Graziano Peter J; Barral Roland

Subject: FW: CIRC. - SILO Listing Notice —~ 12/18/04

FYI - Just in case Peter isn't in today. |

" ——Original Message-—

_ << File: SILO Notice Green 12-10-04.doc >>

From: Amdt Melissa D
Sent: Friday, December 10, 2004 4:27 PM
To: &lLM PG Circ; &LM Shelters

Subject: CIRC. - STLO Listing Notice -- 12/18/04

This notice disallows tax benefits claimed by taxpayers who enter into sale-in, lease-out (SILO) transactions and
designates SILOs as listed transactions. ‘

lease provide your comments ecember 17, 2004.

THE ATTACHED DOCUMENT INCLUDES STATEMENTS SUBJECT TO THE ATTORNEY-
CLIENT PRIVILEGE AND THE ATTORNEY WORK PRODUCT PRIVILEGE. THIS DOCUMENT
SHOULD NOT BE DISCLOSED TO ANYONE. YOU ARE HEREBY NOTIFIED THAT ANY
DISCLOSURE, COPYING, OR DISTRIBUTION, OR THE TAKING OF ANY ACTION IN
RELIANCE ON THE CONTENTS OF THIS INFORMATION IS STRICTLY PROHIBITED. THE
POSITIONS SET FORTH IN THIS DOCUMENT SHOULD NOT BE INTERPRETED AS
OFFICIAL POSITIONS OF THE IRS.

Melissa D. Arndt

Large & Mid-Size Business Division -
Senior Legal Counsel (Research & Planning)
Phone: (202) 283dR

Fax: (202) 283-7176
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KnaEE Nanc! \"J , ,

From: Barral Roland
Sent: Friday, December 10, 2004 4:53 PM
To: Knapp Nancy V; Tancer Jody S:; Mirabito Diane R
Cc: Graziano Peter J |
Subject: RE: CIRC. — SILO Listing Notice — 12/18/04
Thanks
-----Original Message—--
From: Knapp Nancy V
Sent: Friday, December 10, 2004 4:55 PM
To: Tancer Jody S; Mirabito Diane R
Ce Graziano Peter J; Barral Roland
Subject: FW: CIRC. - SILO Listing Notice -- 12/18/04

FYI - Just in case Peter isn't in today.

-—-—-Original Message—--

From: Armndt Melissa D

Sent: Friday, December 10, 2004 4:27 PM
To: &LM PG Circ; &LM Shelters

Subject: CIRC. — SILO Listing Notice —~ 12/18/04

This notice disallows tax benefits claimed by taxpayers who entet into sale-in, lease-out (SILO) transactions and
* designates SILOs as listed transacgons.

Please provid ur comm ecember 17, 2

THE ATTACHED DOCUMENT INCLUDES STATEMENTS SUBJECT TO THE ATTORNEY-CLIENT
PRIVILEGE AND THE ATTORNEY WORK PRODUCT PRIVILEGE. THIS DOCUMENT SHOULD
NOT BE DISCLOSED TO ANYONE. YOU ARE HEREBY NOTIFIED THAT ANY DISCLOSURE,
COPYING, OR DISTRIBUTION, OR THE TAKING OF ANY ACTION IN RELIANCE ON THE
CONTENTS OF THIS INFORMATION IS STRICTLY PROHIBITED. THE POSITIONS SET FORTH
IN THIS DOCUMENT SHOULD NOT BE INTERPRETED AS OFFICIAL POSITIONS OF THE IRS.

<< File: SILO Notice Green 12-10-04.doc >>

Melissa D. Arndt |

Large & Mid-Size Business Division

Senior Legal Counsel (Research & Planning) |

Phone: (202) 283- :

Fax: (202) 283-7176 L
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From: Mirabito Diane R :

Sent: Friday, December 10, 2004 4:53 PM

To: Knapp Nancy V

Subject: Out of Office AutoReply: CIRC. — SILO Listing Notice — 12/18/04

I will be out of the office until 12/13. Please note that I will not have access to my e-
mail or voicemail. If you have a question on LILOs or SILOS that cannot wait until I
return to the office, please contact Tom Kerrigan at (516) 688y | Ui
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From: Knapp Nancy V

Sent: ' Friday, December 10, 2004 4:55 PM

To: Tancer Jody S; Mirabito Diane R

Cc: - Graziano Peter J; Barral Roland ‘
Subject: FW: CIRC. — SILO Listing Notice - 12/18/04

FYI - Just in case Peter isn't in today.

-—-Original Message———
From: Amdt Melissa D .
Sent: Friday, December 10, 2004 4:27 PM

To: &LM PG Circ; &M Shelters
Subject: CIRC. - SILO Listing Notice — 12/18/04

This notice disallows tax benefits claimed by taxpayers who enter into sale-in, lease-out (SILO) transactions and
designates SILO:s as listed transactions.

Please provide your comment December 17

THE ATTACHED DOCUMENT INCLUDES STATEMENTS SUBJECT TO THE ATTORNEY-CLIENT
PRIVILEGE AND THE ATTORNEY WORK PRODUCT PRIVILEGE. THIS DOCUMENT SHOULD
NOT BE DISCLOSED TO ANYONE. YOU ARE HEREBY NOTIFIED THAT ANY DISCLOSURE,
COPYING, OR DISTRIBUTION, OR THE TAKING OF ANY ACTION IN RELIANCE ON THE
CONTENTS OF THIS INFORMATION IS STRICTLY PROHIBITED. THE POSITIONS SET FORTH
IN THIS DOCUMENT SHOULD NOT BE INTERPRETED AS OFFICIAL POSITIONS OF THE IRS.

SILO Notice Green
12-10-04.doc...

Melissa D, Amdt

- Large & Mid-Size Business Division
Senior Legal Counsel (Research & Planning)

Phone: (202) 283- :

Fax: (202) 283-71

Lo
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‘From: Arndt Melissa D

Sent: Friday, December 10, 2004 4:27 PM
To: &LM PG Circ; &LM Shelters

Subject: CIRC. — SILO Listing Notice — 12/18/04

This notice disallows tax benefits claimed by taxpayers who enter into sale-in, lease-out (SILO) transactions and
designates SILOs as listed transactions. ‘ :

Please provide yout commen Decem 2

THE ATTACHED DOCUMENT INCLUDES STATEMENTS SUBJECT TO THE ATTORNEY-CLIENT
PRIVILEGE AND THE ATTORNEY WORK PRODUCT PRIVILEGE. THIS DOCUMENT SHOULD
NOT BE DISCLOSED TO ANYONE. YOU ARE HEREBY NOTIFIED THAT ANY DISCLOSURE,
COPYING, OR DISTRIBUTION, OR THE TAKING OF ANY ACTION IN RELIANCE ON THE
CONTENTS OF THIS INFORMATION IS STRICTLY PROHIBITED. THE POSITIONS SET FORTH
IN THIS DOCUMENT SHOULD NOT BE INTERPRETED AS OFFICIAL POSITIONS OF THE IRS.

i

SILO Notice Green
12-10-04.doc...

Melissa D. Amdt

Large & Mid-Size Business Division |

Senior Legal Counsel (Research & Planning) ' E LQ
i'none: (202) 28
Fax: (202) 283-7

1
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KnaEE Nancx \"J |

From: Barral Roland

Sent: Friday, December 03, 2004 3:25 PM
To: Graziano Peter J; Knapp Nancy V
Subject: RE: SILO Projects

| bet is that Abby correctly interpreted Jon's comments Moreover, Abby's perception of what Jon said is the more
plausible scenario. : ‘

----—-QOriginal Message—--

From: ‘ Graziano Peter ]

Sent: Friday, December 03, 2004 3:21 PM
To: Knapp Nancy V; Barral Roland
Subject: RE: SILO Projects

Well | may have misunderstood Jon. He said the Listing Notice had some minor changes as did the
CIP. |thought he indicated that things should be done next week. Abby, who was also on the call

didn't get that. She said that he really didn't commit to any date.

--—-Original Méssage-—-

From: Knapp Nancy V
Sent: Friday, December 03, 2004 3:13 PM
To: Graziano Peter J; Barral Roland

Subject: FW: SILO Projects

Peter,

Did you say you talked to Jon this morning? Did you get a timeline?

Nancy
-——Qriginal Message-—--
From: DeNard Paul D {mailto:Paul.D.DeNard@irs.qov]
Sent: Friday, December 03, 2004 2:53 PM
To: Knapp Nancy V; Zeinik Jonathan R

Subject: RE: SILO Projects ‘
CIP when, Listing When, ASG When Is there a timeline when this will be completed.

-—-0riginal Message---—

From: Knapp Nancy V fito:N V.Kn R NSEL.TR

Sent:  Friday, December 03, 2004 1:04 PM

To: Blume Arlene A .
Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A; Blaine George J; Bowden George E; Aramburu John

M: Zelnik Jonathan R; Kendrick Raymond A; Jackson William A; Blaine George J; Bowden George E; LaBelle Peter J;

r

Tancer Jody S; Mirabito Diane R; Graziano Peter J; Barral Roland; Claybough Cheryt P; DeNard Paul D; Petronchak Kathy
K
Subject: RE: SILO Projects

Arlene,

I just spoke to Kathy Petronchak, who clarified that it was another executive who
thought the SILO CIP should be done next week. (My apologies for attributing that |
comment to her below.)

Kathy clarified her understanding that the SILO CIP will be released shortly after
the release of the listing notice. That makes sense to me and we will operate on

1
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that assumption.

Please keep me in the loop on the progress of both the listing notice and CIP. And
let's give some thought to setting the deadline for the ASG.

Thanks,
Nancy .
—---Original Message—---
From: Knapp Nancy V
Sent: Friday, December 03, 2004 12:33 PM

To: Blume Ariene A
Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson william A; Blaine George J; Bowden George E

Subject: RE: SILO Projects

Arlene,

At a shelter meeting this morning, Kathy Petronchak conveyed her
understanding from Jon Zelnik that: (1) the SILO listing notice is expected by
the end of the month; (2) the SILO CIP should be done next week; and (3) the

SILO ASG may need to be revised.

The ASG/CIP report currently shows both projects in suspense, with no
deadlines. I will call you today to try to reach agreement on how to update the
report for the new information. It sounds like the CIP is fairly well set, so I'm
more concerned with setting at least a rough deadline for the ASG. I realize we
don't have the date of the listing notice yet, but I would be grateful fora
deadline defined a number of days following publication of the listing notice,

Thanks for your assistance.

Nancy
--—-Original Message--—-
From: Blaine George J
Sent: Monday, November 15, 2004 11:45 AM
To: Knapp Nancy V; Blume Arlene A; Bowden George E
Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A
Subject: FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice
should lead the body of guidance on SILOs. Thatis: the proposed CIP and ASG should not be issued
until the listing notice is published, because the CIP and ASG need to be consistent with the notice.
(Treasury is treating the listing notice as a priority; John Aramburu and | commented on a Treasury draft
last week.) The CIP/ASG Report should reflect this status. I've asked Arlene Blume to work with Ray
Kendrick on language to clarify the status of the CIP and ASG in the report.

Nancy Knapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.

—--—-Original Message—-—
From: Aramburu John M

2
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Sent: Wednesday, November 03, 2004 1:08 PM

To: Blaine George J
Subject: SILO Projects
George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and

the ASG review need to follow issuance of the listing Notice,
against the claimed tax benefits. The listing
received their draft.

jon feels all invoived should be aware th
Notice. But there is no harm in.confirming this with those wh

Nancy Knapp?
Thanks.

John Aramburu
Senior Counsel
CC:ITA:5

-

Notice is being worked on by Treasu

at work on the CIP and ASG must await the listing

which will reflect the government's argument
. Jon has not yet

o submitted these documents. Should | call

Ly
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KnaEE Nanc! \'

From: Barral Roland

Sent: Friday, December 03, 2004 3:23 PM
To: Knapp Nancy V; DeNard Paul D
Cc: Graziano Peter J

Subject: RE: SILO Projects

Yes - Peter spoke to Jon Zelnik this morning.

+ —-Original Message—---
From: Knapp Nancy V

Sent: Friday, December 03, 2004 3:15 PM
To: DeNard Paul D

Cc: Graziano Peter J; Barral Roland
Subject: FW: SILO Projects

ITA's response. I'm waiting to hear from Peter G, who (I think) spoke w/Zelnik this
morning. |

-----QOriginal Message—-—

From: Blume Ariene A

Sent: Friday, December 03, 2004 1:11 PM
To: Knapp Nancy V

Subject: . RE: SILO Projects

That makes more sense.

As soon as we get some news on the status and proposed content of the listing notice, we can start planning how and
when to follow up with the CIP and ASG.

--—-Original Message-----

From: Knapp Nancy V

Sent: Friday, December 03, 2004 1:04 PM

To: Blume Ariene A :

Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A; Blaine George J; Bowden George E; Aramburu John

M; Zeinik Jonathan R; Kendrick Raymond A; Jackson William A; Blaine George J; Bowden George E; LaBelle Peter J; Tancer Jody S;
Mirabito Diane R; Graziano Peter J; Barral Roland; Claybough Cheryl P; DeNard Paul D; Petronchak Kathy K

Subject: RE: SILO Projects

Arlene,

I just spoke to Kathy Petronchak, who clarified that it was another executive who
thought the SILO CIP should be done next week. (My apologies for attributing that

comment to her below.)

Kathy clarified her understanding that the SILO CIP will be released shortly after the
release of the listing notice. That makes sense to me and we will operate on that

assumption.

Please keep me in the loop on the progress of both the listing notice and CIP. And let's
give some thought to setting the deadline for the ASG. '

Thanks,

Nancy
--—0riginal Message-—-
From: Knapp Nancy V
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Sent: Friday, December 03, 2004 12:33 PM

To: Blume Arlene A
Cc: Aramburu John M: Zelnik Jonathan R; Kendrick Raymond A; Jackson William A; Blaine George J); Bowden George £

Subject: RE: SILO Projects
Arlene,

At a shelter meeting this morning, Kathy Petronchak conveyed her understanding
from Jon Zelnik that: (1) the SILO listing notice is expected by the end of the month;
(2) the SILO CIP should be done next week; and (3) the SILO ASG may need to be

revised.

The ASG/CIP report currently shows both projects in suspense, with no deadlines. 1
will call you today to try to reach agreement on how to update the report for the new
information. It sounds like the CIP is fairly well set, so I'm more concerned with
setting at least a rough deadline for the ASG. 1 realize we don't have the date of the
listing notice yet, but I would be grateful for a deadline defined a number of days

following publication of the listing notice.
Thanks for your assistance.

Nancy

-—-0riginal Message-—

From: Blaine George ]
Sent:© Monday, November 15, 2004 11:45 AM

To: Knapp Nancy V; Blume Arlene A; Bowden George E '
Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject: FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice should lead
the body of guidance on SILOs. Thatis: the proposed CIP and ASG should not be issued until the listing notice is
published, because the CIP and ASG need to be consistent with the notice. (Treasury is treating the listing notice
as a priority; John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG Report should reflect
this status. I've asked Arlene Blume to work with Ray Kendrick on language to clarify the status of the CIP and

ASG in the report.
Nancy Knapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.

—-Original Message--—--
From: Aramburulohn M
Sent: Wednesday, November 03, 2004 1:08 PM
To: Blaine George J
Subject: SILO Projects

George, | o

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and the ASG
review need to follow issuance of the listing Notice, which will reflect the government's argument against the
claimed tax benefits. The listing Notice is being worked on by Treasury. Jon has not yet received their dra

. Jon fee v shou
a ork on the must await the listing Notice. But there is no harm in confirming this with
those who submitted these documents. Should | call Nancy Knapp? :

2
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Thanks.

John Aramburu
Senior Counsel
CC:ITA:S

>
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From: Graziano Peter J _
Sent: Friday, December 03, 2004 3:21 PM
To: Knapp Nancy V; Barral Roiand

Subject: * RE: SILO Projects

Well | may have misunderstood Jon. He said the Listing Notice had some minor changes as did the
CIP. | thought he indicated that things should be done next week. Abby, who was also on the call

didn't get that. She said that he really didn't commit to any date.

«——Origlnal Message-—-—

- From: Knapp Nancy V
Sent: Friday, December 03, 2004 3:13 PM
To: Graziano Peter J; Barral Roland

Subject: FW: SILO Projects

Peter,

Did you say you talked to Jon this morning? Did you get a timeline?

Nancy

----- Original Message-—---

From: DeNard Paul D [mailto:Paul.D.DeNard@irs.gov]
Sent: Friday, December 03, 2004 2:53 PM

To: Knapp Nancy V; Zelnik Jonathan R
Subject: RE: SILO Projects

CIP when, Listing When, ASG When Is there a timeline when this will be completed.

-----Qriginal Message---—

From: Knapp Nancy V [mailto:Nancy.V.Kna ' .

Sent:  Friday, December 03, 2004 1,04 PM

To: Blume Arlene A
Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson william A; Blaine George J; Bowden George E; Aramburu John

M; Zelnik Jonathan R; Kendrick Raymond A; Jackson william A; Blaine George J; Bowden George E; LaBelle Peter J;
Tancer Jody S; Mirabito Diane R; Graziano Peter J; Barral Roland; Claybough Cheryl P; DeNard Paul D; Petronchak Kathy

K .
Subject: RE: SILO Projects

Arlene,

I just spoke to Kathy Petronchak, who clarified that it was another executive who
thought the SILO CIP should be done next week. (My apologies for attributing that
comment to her below.)

Kathy clarified her understanding that the SILO CIP will be released shortly after
the release of the listing notice. That makes sense to me and we will operate on

that assumption.

Please keep me in the loop on the progress of both the listing notice and CIP. And
let's give some thought to setting the deadline for the ASG.

Thanks,

1 _
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-—---0Original Message-——-
From: Knapp Nancy V
Sent: Friday, December 03, 2004 12:33 PM

To: Blume Arlene A
Cec: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A; Blaine George J; Bowden George E

Subject: RE: SILO Projects

Arlene,

At a shelter meeting this morning, Kathy Petronchak conveyed her
understanding from Jon Zelnik that: (1) the SILO listing notice is expected by
the end of the month; (2) the SILO CIP should be done next week; and (3) the

SILO ASG may need to be revised.

The ASG/CIP report currently shows both projects in suspense, with no
deadlines. I will call you today to try to reach agreement on how to update the
report for the new information. It sounds like the CIP is fairly well set, so I'm
more concerned with setting at least a rough deadline for the ASG. I realize we
don't have the date of the listing notice yet, but 1 would be grateful for a
deadline defined a number of days following publication of the listing notice.

Thanks for your assistance.

Nancy
-----Qriginal Message-——-
From: Blaine George J
Sent: Monday, Novemnber 15, 2004 11:45 AM
To: Knapp Nancy V; Blume Arlene A; Bowden George E .
Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson Willlam A
Subject: FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice
should lead the body of guidance on SILOs. Thatis: the proposed CIP and ASG should not be issued
until the listing notice is published, because the CIP and ASG need to be consistent with the notice.
(Treasury is treating the listing notice as a priority; John Aramburu and | commented on a Treasury draft
last week.) The CIP/ASG Report should reflect this status. I've asked Arlene Blume to work with Ray
Kendrick on language to clarify the status of the CIP and ASG in the report.

Nancy Knapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.
—-Qriginal Message-——
From: Aramburu John M
Sent: Wednesday, November 03, 2004 1:08 PM
To: Blaine George )
Subject: SILO Projects
George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and
the ASG review need to follow issuance of the listing Notice, which will reflect the government’s argument
against the claimed tax benefits. The listing Notice is being worked on by Treasury. Jon has not yet
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received their draft.

. involved shouid be aware that work on the CIP and ASG must await the listing
otice. But there is no harm in confirming this with those who submitted these documents. Should | call

Nancy Knapp?
Thanks.

John Aramburu |
Senior Counsel ‘ \D \o
CC:ITA:S

>

554



b

K"aEE Nancz Vv

From: Knapp Nancy V

Sent: Friday, December 03, 2004 3:15 PM
To: DeNard Paul D

Cc: Graziano Peter J; Barral Roland
Subject: FW: SILO Projects

ITA's response. I'm waiting to hear from Peter G, who (I think) spoke w/Zelnik this
morning.

--—-Original Message——

From: Blume Arlene A

Sent: Friday, December 03, 2004 1:11 PM
To: Knapp Nancy V

Subject: RE: SILO Projects

That makes more sense.

- As soon as we get some news on the status and proposed content of the listing notice, we can start plahning how and
when to follow up with the CIP and ASG. :

--—-Original Message-—-—

From: Knapp Nancy V

Sent: Friday, December 03, 2004 1:04 PM

To: Blume Arlene A

Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson william A; Blaine George J; Bowden George E; Aramburu John -

M: Zelnik Jonathan R; Kendrick Raymond A; Jackson William A; Blaine George J; Bowden George E; LaBelle Peter J; Tancer Jody S;

r

~ Mirabito Diane R; Graziano Peter J; Barral Roland; Claybough Cheryl P; DeNard Paul D; Petronchak Kathy K
Subject: RE: SILO Projects

Arlene,

I just spoke to Kathy Petronchak, who clarified that it was another executive who
thought the SILO CIP should be done next week. (My apologies for attributing that

comment to her below.) -

Kathy clarified her understanding that the SILO CIP will be released shortly after the
release of the listing notice. That makes sense to me and we will operate on that

assumption.

Please keep me in the loop on the progress of both thé listing notice and CIP. And let's
give some thought to setting the deadline for the ASG.

Thanks,

Nancy
----- Original Message-—-—
From: Knapp Nancy V
Sent: Friday, December 03, 2004 12:33 PM
To: Blume Arlene A ‘
Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson william A; Blaine George J; Bowden George E

Subject:  RE: SILO Projects

Ariene,

At a shelter meeting this morning, Kathy Petronchak conveyed her understanding
. _
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from Jon Zelnik that: (1) the SILO listing notice is expected by the end of the month;
(2) the SILO CIP should be done next week; and (3) the SILO ASG may need to be

revised.

The ASG/CIP report currently shows both projects in suspense, with no deadlines. I°
will call you today to try to reach agreement on how to update the report for the new
information. It sounds like the CIP is fairly well set, so I'm more concerned with
setting at least a rough deadline for the ASG. I realize we don't have the date of the
listing notice yet, but I would be grateful for a deadline defined a number of days

following publication of the listing notice.
Thanks for your assistance.
Nancy

-----Original Message--——

From: Blaine George)

Sent:  Monday, November 15, 2004 11:45 AM

To: Knapp Nancy V; Blume Arlene A: Bowden George €

Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson Willlam A

Subject: FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice should lead
until the listing notice is

the body of guidance on SILOs. That is: the proposed CIP and ASG should not be issued
published, because the CIP and ASG need to be consistent with the notice. (Treasury is treating the listing notice
as a priority; John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG Report should reflect
this status. I've asked Arlene Blume to work with Ray Kendrick on language to clarify the status of the CIP and

ASG in the report.

Nancy Knapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.

-----Qriginal Message——
From: Aramburu John M
- Sent: Wednesday, November 03, 2004 1:08 PM

To: Blaine George 1
Subject: SILO Projects

| George,
| spoke with Jo

review need to
claimed tax benefits. The

n Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and the ASG é
hY

follow issuance of the listing Notice, which will reflect the government's argument against the
Jon has not yet received their draft.

n by Treasu

listing Notice is bein worked 0

aware that work on the CIP and ASG must await the listing Notice. But there is no harm in confirming this with

those who submitted these documents. Should | call Nancy Knapp?
Thanks.

John Aramburu
Senior Counsel

gil-iml-s | '  Se

2
. 556




557



i
.-

IZnaEE Nanc! \'}

From: Knapp Nancy V

Sent: Friday, December 03, 2004 3:13 PM
To: Graziano Peter J; Barral Roland
Subject: FW: SILO Projects

Peter,

Did you say you talked to Jon this morning? Did you get a timeline?

Nancy
--—-0riginal Message--—--
From: DeNard Paul D [mailto;Paul.D.DeNard@irs.qov]
Sent: Friday, December 03, 2004 2:53 PM
To: Knapp Nancy V; Zelnik Jonathan R
Subject: RE: SILO Projects

CIP when, Listing When, ASG When Is there a timeline when this will be completed.

----—-Original Message-—-

From: Knapp Nancy V [mailto:N IR NSEL.TRI

Sent: Friday, December 03, 2004 1:04 PM

To: Blume Arlene A

Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A; Blaine George J; Bowden George E; Aramburu John

M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A; Blaine George J; Bowden George E; LaBelle Peter J; Tancer
Jody S; Mirabito Diane R; Graziano Peter J; Barral Roland; Claybough Cheryl P; DeNard Paul D; Petronchak Kathy K

Subject: RE: SILO Projects

Arlene,

I just spoke to Kathy Petronchak, who clarified that it was another executive who
thought the SILO CIP should be done next week. (My apologies for attributing that

comment to her below.)

Kathy clariﬁed her understanding that the SILO CIP will be released shortly after the
release of the listing notice. That makes sense to me and we will operate on that

assumption.

Please keep me in the loop on the progress of both the listing notice and CIP. And
let's give some thought to setting the deadline for the ASG.

Thanks,
Nancy

—---Original Message---—
From: Knapp Nancy V N
Sent:  Friday, December 03, 2004 12:33 PM

To: Blume Arlene A :
Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A; Blaine George J; Bowden George E

Subject: RE: SILO Projects

Arlene,
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At a shelter meeting this morning, Kathy petronchak conveyed her understanding
from Jon Zelnik that: (1) the SILO listing notice is expected by the end of the
month; (2) the SILO CIP should be done next week; and (3) the SILO ASG may

need to be revised.

The ASG/CIP report currently shows both projects in suspense, with no deadlines.
I will call you today to try to reach agreement on how to update the report for the
new information. It sounds like the CIP is fairly well set, so I'm more concerned
with setting at least a rough deadline for the ASG. I realize we don't have the date
of the listing notice yet, but I would be grateful for a deadline defined a number of

days following publication of the listing notice.

Thanks for ybur assistance.

Nancy
—---Original Message—=-
From: Blaine George J .
Sent: Monday, November 15, 2004 11:45 AM

To: Knapp Nancy V; Blume Ariene A; Bowden George E
Cc: Aramburu John M; Zelnlk Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject: FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice should lead
the body of guidance on SILOs. Thatis: the proposed CIP and ASG should not be issued until the listing
notice is published, becausé the CIP and ASG need to be consistent with the notice. (Treasury is treating the
listing notice as a priority; John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG
Report should reflect this status. I've asked Arlene Blume to work with Ray Kendrick on language to clarify the

status of the CIP and ASG in the report.

Nancy Knapp and John Aramburuy,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.
-—---Original Message—
From: : Aramburu John M
Sent: Wednesday, November 03, 2004 1:08 PM
To: Blaine George) : _
Subject: SILO Projects
George,

I spoké with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and the
ASG review need to follow issuance of the listing Notice, which will reflect the government's argument against {<
the claimed tax benefits. The listing Notice is being worked on ‘by Treasury. Jon has not yet received their ~

Jon feels all

involved should be aware that work on the CIP and ASG must await the listing Notice. But there is no harmin
confirming this with those who submitted these documents. Should | call Nancy Knapp? :

Thanks.

John Aramburu | \_p
Senior Counsel \O
CC:ITA:S

2
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- From: Graziano Peter J
Sent: Friday, December 03, 2004 1:39 PM
To: Knapp Nancy V
Subject: RE: SILO Projects

Thanks, | talked to Jon this morning.

~-—-0Original Message--——-

From: Knapp Nancy V

Sent: - Friday, December 03, 2004 12:34 PM

To: LaBelle Peter )

Cc: Tancer Jody S; Mirabito Diane R; Graziano Peter J; Barral Roland

Subject: FW: SILO Projects

Meant to cc you.

-----0Original Message-----
From: Knapp Nancy V

Sent: Friday, December 03, 2004 12:33 PM
To: Blume Arlene A
Cc: Aramburu John M; Zelnik Jonathan R; Kendnck Raymond A; Jackson William A; Blaine George J; Bowden George E

Subject: RE: SILO Projects

Arlene,

Ata shélter meeting this morning, Kathy Petronchak conveyed her understanding
from Jon Zelnik that: (1) the SILO listing notice is expected by the end of the month;
(2) the SILO CIP should be done next week; and (3) the SILO ASG may need to be

revised.

The ASG/CIP report currently shows both projects in suspense, with no deadlines. I
will call you today to try to reach agreement on how to update the report for the new
information. It sounds like the CIP is fairly well set, so I'm more concerned with
setting at least a rough deadline for the ASG. I realize we don't have the date of the
listing notice yet, but I would be grateful for a deadline defined a number of days

following publication of the listing notice.
Thanks for your assistance.
Nancy

--—-Original Message-——
From: Blaine George ]
Sent: Monday, November 15, 2004 11:45 AM
To: Knapp Nancy V; Blume Arlene A; Bowden George E
Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject: FW: SILO Projecls

As the email below indicates, Treasury and CC have decided that the published listing notice should iead
the body of guidance on SILOs. That is: the proposed CIP and ASG should not be issued until the listing notice is
published, because the CIP and ASG need to be consistent with the notice. (Treasury is treating the listing notice
as a priority, John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG Report should reflect
this status. I've asked Arlene Blume to work with Ray Kendrick on language to clarify the status of the CIP and

ASG in the report.

1
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Nancy Knapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.

—---Original Message—--
From: AramburulohnM
Sent:  Wednesday, November 03, 2004 1:08 PM
To: Blaine George )
Subject: SILO Projects

George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and the ASG
review need to follow issuance of the listing Notice, which will reflect the government’s argument against the
claimed tax benefits. The listing Notice is being worked on by Treasury. Jon has not yet received their draft. _13 <

Jon feels all involve 0

at work on the CIP and ASG must await the listing Notice. But there is no harm in confirming this with

those who submitted these documents. Should ! call Nancy Knapp?

Thanks.

John Afamburu
Senior Counsel '
CC:ITA:S : : Vo

S 5

562



Knapp Nancy '/ - | :

From: LaBelle Peter J :
Sent: Friday, December 03, 2004 12:34 PM
To: Knapp Nancy V

Subject: Out of Office AutoReply: SILO Projects

I will be out of the office on Friday December 3rd. If you need immediate assistance,
please call Bettie Ricca at 202-283-”You may leave a message for me at (202) 283-

. |
L
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From: Knapp Nancy V

Sent: Friday, December 03, 2004 12:34 PM

To: LaBelle Peter J

Cc: Tancer Jody S; Mirabito Diane R; Graziano Peter J; Barral Roland
Subject: FW: SILO Projects

Meant to cc you.

-----Original Message-----

From: Knapp Nancy V

Sent: Friday, December 03, 2004 12:33 PM ’

To: Biume Arlene A .

Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A; Blaine George J; Bowden George E
Subject: RE: SILO Projects

Arlene,

At a shelter meeting this morning, Kathy Petronchak conveyed her understanding from
Jon Zelnik that: (1) the SILO listing notice is expected by the end of the month; (2) the
SILO CIP should be done next week; and (3) the SILO ASG may need to be revised.

The ASG/CIP report currently shows both projects in suspense, with no deadlines. I will
call you today to try to reach agreement on how to update the report for the new
information. It sounds like the CIP is fairly well set, so I'm more concerned with setting
at least a rough deadline for the ASG. I realize we don’t have the date of the listing
notice yet, but I would be grateful for a deadline defined a number of days following

publication of the listing notice.

Thanks for your assistance.

Nancy
-----0Original Message-—-
From: Blaine George J
Sent: Monday, November 15, 2004 11:45 AM
To: Knapp Nancy V; Blume Ariene A; Bowden George E
Cc Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject:  FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice should lead the body
of guidance on SiLOs. Thatis: the proposed CIP and ASG should not be issued until the listing notice is published,
because the CIP and ASG need to be consistent with the notice. (Treasury is treating the listing notice as a priority;
John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG Report should reflect this status. I've
asked Ariene Blume to work with Ray Kendrick on language to clarify the status of the CIP and ASG in the report.

Nancy Knapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please coordinate as
appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.

--—---0riginal Message—--
From: Aramburu John M
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Sent: Wednesday, November 03, 2004 1:08 PM
To: Blaine George]
Subject: SILO Projects

George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and the ASG
review need to follow issuance of the listing Notice, which will reflect the government's argument against the claimed
tax benefits. The listing Notice is being worked on on has not yet received their draft.

58

Jon feels all involved shou at work
n the and ASG must await the listing Notice. But there is no harm in confirming this with those who submitted ‘
these documents. Should | call Nancy Knapp?

Thanks.

John Aramburu

Senior Counsel , |

CC:ITA:S . -
> -5
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From: : Tancer Jody S

Sent: Tuesday, November 23, 2004 9:15 AM
To: Knapp Nancy V

Cc: Mirabito Diane R

Subject: SILO ASG and CIP

FW: Status of SILO SILO ASG/CIP on
ASG hold?

Nancy, do you know the status of the SILO ASG and CIP?

SILO (1P
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From: Mirabito Diane R

Sent: - Monday, Novemnber 22, 2004 10:44 AM
To: ' Graziano Peter J; Tancer Jody S
Subject: FW: Status of SILO ASG

-—-Original Message—-

From: Onken Steven P ito: irs.
Sent: ' Monday, November 22, 2004 9:37 AM

To: Arritola Luis E; Gibbs Steve A; Mirabito Diane R
Cc: - Onken Steven P

Subject: RE: Status of SILO ASG

We did not want to 'withdraw' the ASG if it meant that this would push the final approval back. There
was discussion of this last week that was perhaps going to result in Paul Denard and Dave Robison
discussing whether there will be further delays. | will follow up.

Steve Onken, Appeals Team Manager ‘
Technical Guidance Team 2 ' | é !
(651 726 (phone/VMS) &

-—-Original Message—-

From: Arritola Luis E

Sent: Friday, November 19, 2004 3:17 PM
To: Onken Steven P

Ce: Gibbs Steve A

Subject: FW: Status of SILO ASG

I think this is a question for the Steves.

I will tell Diane that | have passed the question on to you.
Thanks, |

Luis

--—--Original Message-~—

From: Mirabito Diane R [mailto:Diane, Mirabito@IRSCOUNSEL TREAS.GQV]
Sent: Wednesday, November 17, 2004 9:05 AM

To: Arritola Luis E

Cc: Tancer Jody S; Mirabito Diane R

Subject: Status of SILO ASG

Luis-1 received an e-mail from Nancy Knapp, who handles submitted CIPs and ASGs for LMSB Division Counsel, that
the review of the SILO ASG was on hold until the notice making SILOs listed transactions was published. Nancy
asked Diane Ryan and Cindy Vassilwitch whether that was OK with Appeals and/or whether Appeals wanted to
withdraw the proposed ASG. Do you know what position Appeals is taking? Thanks. Diane
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From: Knapp Nancy V

Sent: Wednesday, November 17, 2004 3:35 PM
To: Tancer Jody S

Cc: Mirabito Diane R -

Subject: SILO ASG/CIP on hold?

Diane Ryan is checking in w/Dave Robison. So is Paul DeNard.

----Original Message-—-

From:
Sent:
To:
Subject:

Knapp Nancy V.

Tuesday, November 16, 2004 4:33 PM
Ryan Diane AP

RE: SILO Projects

OK - I'll hold on your response on the suspense.

-—--0Original Message—-—
From: Ryan Diane AP [mailto:Diane.S.Ryan@irs.qov]
Sent: Tuesday, November 16, 2004 4:16 PM

To:

Knapp Nancy V

Subject: RE: SILO Projects

Nancy,

-~

Yes...thank you for the "heads-up"ll

Diane S. Ryan S
Director of Technical Guidance, Appeals _ LD \0
(314) 612- -

-—--Original Message-—

From: Knapp Nancy V [mailto:Nancy.V.Knapp@IRSCOUNSEL TREAS.GOV]
Sent:  Tuesday, November 16, 2004 3:25 PM

To:  Ryan Diane AP; Knapp Nancy V
Cc: Mahler Phil
Subject: RE SILO Projects

Paul DeNard wants to push back hard on any further delay. He is going to talk to
Dave Robison in the next day or so. Do you want to check in with Dave first?

——-Original Message-—-—

From: Ryan Diane AP [mailto:Diane.S.Ryan{@irs.gov]

Sent: Tuesday, November 16, 2004 4:07 PM

To: Knapp Nancy V

Cc: Mahler Phil .

Subject: - RE: SILO Projects

Nancy, I o

| suppose we will just "suspend" the draft. | have cc'd Phil Mahler so he also knows where we are
here. Thanks, Nancy.

Diane S.Ryan ‘
Director-of Techpical Guidance, Appeals b\o
(314)612 _
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----0riginal Message—

From: Knapp Nancy V [mailto:N V.Kni N

Sent: Monday, November 15, 2004 4:14 PM

To: Ryan Diane AP; Vassilowitch Cynthia A

Cc: Barral Roland; Graziano Peter J; Tancer Jody S; Mirabito Diane R; LaBelle Peter J; Lillie Thomas C
Subject: FW: SILO Projects

Diane and Cindy,

We're being told the SILO CIP and ASG are on hold pending issuance of a
listing notice. Does Appeals want to withdraw its ASG request and wait for
the listing notice? Or do you want to suspend the draft you've already

submitted? Thanks.
|

Nancy Knapp o\
202/283 N
——-Original Message——
From: Knapp Nancy V
Sent: Monday, November 15, 2004 5:06 PM
To: ' Blaine George J; Blume Arlene A; Bowden George E
Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A
Subject: .RE: SILO Projects 7 -

Thanks for the information. I will coordinate with LMSB and Appeals to see if
they want to suspend or withdraw their draft documents.

——-Original Message~—-

From: Blaine George')

Sent: Monday, November 15, 2004 11:45 AM

To: Knapp Nancy V; Blume Arlene A; Bowden George E

Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A
Subject: FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice
should lead the body of guidance on SILOs. Thatis: the proposed CIP and ASG should not be
issued until the listing notice is published, because the CIP and ASG need to be consistent with the
notice. (Treasury is treating the listing notice as a priority; John Aramburu and | commented on a
Treasury draft last week.) The CIP/ASG Report should reflect this status. I've asked Arlene Blume to
work with Ray Kendrick on language to clarify the status of the CIP and ASG in the report.

Nancy Knapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, pléase
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.
—----0riginal Message—-- _
From: Aramburu John M
Sent: Wednesday, November 03, 2004 1:08 PM
To: Blaine George J
Subject: SILO Projects
George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP
and the ASG review need to follow issuance of the listing Notice, which will reflect the government's
argument against the claimed tax benefits. The listing Notice is being worked on by Treasury. Jon

2
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has not yet received their draft.

" Jon feels all involved should be aware that work on

await the listing
documents. Should | call Nancy Knapp?

Thanks.

John Aramburu
Senior Counsel
CC:ITA:S

2- g

otice. But there is no harm in confirming this with those who submitted these

Li
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Knapp Nancy V - ) | |

From: Barral Roland

Sent: Tuesday, November 16, 2004 4:32 PM

To: S Knapp Nancy V; Blaine George J; Zelnk Jonathan R

Cc: Aramburu John M; Blume Arlene A, Kendrick Raymond A; Jackson William A; Bowden

George E; Mirabito Diane R; Tancer Jody S; Grazlano Peter J; LaBelle Peter J
Subject: SILO CIP _

- 1 just spoke to Paul DeNard again about this. Anticipating the development of an 'ASG\. Paul was
acceleratmg_ SILOs into FAST TRACK with the goal of having these use the ASG.

&
~~——Original Message—
From: Knapp Nancy V
Sent: Tuesday, November 16, 2004 4:24 PM
To: Blaine George J; Zeinik Jonathan R
Ces Aramburu John M; Blume Arlene A; Kendrick Raymond A; Jackson William A; Bowden George E; Mirabito Diane R; Tancer Jody S;
Graziano Peter J; Banal Roland; LaBelle Peter J
Subject: - RE: SILO Projects
Importanct: High
George and Jon, .
| have not heard from Appeals yet. But Paul DeNard just stopped by and asked me to
give you a head up that he intends to push back hard on further delay of the SILO CIP.
* Paul understood and accepted that the CIP was on hold— But he is very .

unhappy that the CIP will be delayed further for the listing notice.

aul will contfer with Dave Robison an

tomorrow.
Nancy 5
202/283- N L
- ——(riginal Message-—
From: Knapp Nancy V
Sent: Monday, November 15, 2004 5:06 PM '
To: Blaine George J; BImMemA,Bowdeea'neE
Cc: Aramburu John M; Ze!nIkJonathanR,KendridtRayrmndA Jackson William A

Subject: RE: SILO Projeds

Thanks for the information. ‘I will coordinate with LMSB and Appeals to see if they
want to suspend or withdraw their draft documents.

-—--Original Message-—
" from: Haine George .
Sent:  Monday, November 15, 2004 11:45 AM
To: Knapp Nancy V; Blume Arlene A; Bowden George E
Cc: Aramburu John M; Zeinlk Jonathan R; Kendrick Raymond A; Blaine George J; JadsonWiIliamA

Subjcct. FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice should lead
the body of guidance on SILOs. Thatis: the proposed CIP and ASG should not be issued until the listing notice is
published, because the CIP and ASG need to be consistent with the notice. (Treasury is treating the listing notice

1
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as a priority; John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG Report should reflect
this status. I've asked Arlene Blume to work with Ray Kendrick on language to clarify the status of the CIP and
ASG in the report. : . .

Nancy Knapp and John Aramburu,

Please inform interested Couhsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and A_SG, while the listing notice proceeds.)

Thanks.

-—0riginal Message-—-
From: AramburuJohn M
Sent:  Wednesday, November 03, 2004 1:08 PM
To:  Blaine George) T
Subject: SILO Projects

George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and the ASG
review need to follow issuance of the listing Notice, which will reflect the government's argument against the
claimed tax benefits. The listing Notice is being worked on by Treasury. Jon has not yet received their draft.

4 eels all involved shou
aware that work on the CIP and ASG must await the listing Notice. But there is no harm in confirming this with
those who submitted these documents. Shouid | call Nancy Knapp? '

Thanks.

John Aramburu |
Senior Counsel ' g
CC:ITA:5 - - o

o-pwy
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. Knapp Nancy V | -. |

From:
Sent:
To:

Cc:
Subject:

Knapp Nancy V

Wednesday, November 17, 2004 3:35 PM
Tancer Jody S

Mirabito Diane R

FW: SILO Projects

Diane Ryan is checking in w/Dave Robison. So is Paul DeNard.

~-—0riginal Message—

From:
Sent:
To:
Subject:

Knapp Nancy V .

Tuesday, November 16, 2004 4:33 PM
Ryan Diane AP

RE: SILO Projects

OK - I'll hold on your response on the suspense.

~ ——0Original Message--—

From:
Sent:
To:
Subject:

Ryan Diane AP ito:D

Tuesday, November 16, 2004 4:16 PM
Knapp Nancy V.

RE: SILO Projects

Nancy,

Yes...t

Diane S. Ryan
Director of Technical Guidance, Appeals

hank you for the "heads-up"!!

0
¢

(314) 612 P

---—-0riginal Message-—-
From: Knapp Nancy V [mailto:Nancy.V.K R N
Sent:  Tuesday, November 16, 2004 3:25 PM

To:
Cc

Ryan Diane AP; Knapp Nancy V
Mahler Phil

Subject: RE: SILO Projects |

Pa
Da

ul DeNard wants to push back hard on any further delay. He is going to talk to

ve Robison in the next day or so. Do you want to check in with Dave first?
-—--Original Message--—

From: Ryan Diane AP {mailto:Diane.S.Ryan@irs.qov]

Sent: Tuesday, November 16, 2004 4:07 PM

To: Knapp Nancy V

Cc: Mahler Phil

Subject: RE: SILO Projects

Nancy,

| suppose we will just "suspend” the draft. | have cc'd Phil Mahler so he also knows where we are
here. Thanks, Nancy. ’

Diane S. Ryan -
Director of Techpical Guidance, Appeals - \o\g
(314) 612 | |

1 |
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—-—QOriginal Message--—

From: Knapp Nancy V [mailto:N LA NSEL. TR

Sent: Monday, November 15, 2004 4:14, PM

To: Ryan Diane AP; Vassilowitch Cynthia A

Ca Barral Roland; Graziano Peter J; Tancer Jody S; Mirabito Diane R; LaBelle Peter J; Lillie Thomas C
Subject: FW: SILO Projects

Diane and Cindy,

We're being told the SILO CIP and ASG are on hold pending issuance of a
listing notice. Does Appeals want to withdraw its ASG request and wait for
the listing notice? Or do you want to suspend the draft you've already

submitted? Thanks.

LG

Nancy Knapp
202/ 283-

—--0Original Message~—

From: Knapp Nancy V

Sent: Monday, November 15, 2004 5:06 PM

To: Blaine George J; Blume Arlene A; Bowden George E A

Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson Willlam A
Subject: RE: SILO Projects -

Thanks for the information. I will coordinate with LMSB and Appeals to see if
they want to suspend or withdraw their draft documents.

---—-0riginal Message-——

From: Blaine George J

Sent: Monday, November 15, 2004 11:45 AM

To: Knapp Nancy V; Blume Ariene A; Bowden George E ,

Cc: - Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A
Subject: FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice
should lead the body of guidance on SILOs. Thatis: the proposed CIP and ASG should not be
issued until the listing notice is published, because the CIP and ASG need to be consistent with the
notice. (Treasury is treating the listing notice as a priority; John Aramburu and | commented on a
Treasury draft last week.) The CIP/ASG Report should reflect this status. I've asked Arlene Blume to
work with Ray Kendrick on language to clarify the status of the CIP and ASG in the report.

Nancy Knapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks. -
-----0Original Message-----
From: , Arambury John M
Sent: Wednesday, November 03, 2004 1:.08 PM
To: Blaine George )
Subject: SILO Projects
George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP
and the ASG review need to follow issuance of the listing Notice; which will reflect the government's
argument against the claimed tax benefits. The listing Notice is being worked on by Treasury. Jon

2
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Jon feels all involved should be aware that work on the and ASG must
await the nisting Notice. But there is no harm in confirming this with those who submitted these

documents. Should | call Nancy Knapp?
Thanks.

John Aramburu
Senior Counsel
CC:ITA:S

2 - 56
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I

Knapp Nancy V -

From: ' ' “Tancer Jody S
Sent: , : Wednesday, November 17, 2004 2:48 PM
To: Knapp Nancy V
Cc:: Mirabito Diane R
_ Subject: RE: SILO Projects

Did you ever hear from appeals?

-——-0riginal Message--——
From: Knapp Nancy V

Sent: Monday, November 15, 2004 5:14 PM
To: Ryan Diane AP; Vassilowitch Cynthia A _
Cc: Barral Roland; Graziano Peter J; Tancer Jody S; Mirabito Diane R; LaBelle Peter J; Lillie Thomas C

Subject: FW: SILO Projects

Diane and Cindy,

We're being told the SILO CIP and ASG are on hold pending issuance of a listing
notice. Does Appeals want to withdraw its ASG request and wait for the listing
notice? Or do you want to suspend the draft you've already submitted? Thanks.

Nancy Knapp - -

202/283 N S

--—-0riginal Message-——

From: Knapp Nancy V

Sent: Monday, November 15, 2004 5:06 PM

To: Blaine George J; Blume Arlene A; Bowden George E

Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A

Subject: RE: SILO Projects

Thanks for the information. I will coordinate with LMSB and Appeals to see if they
want to suspend or withdraw their draft documents.

—--Original Message—--

From: Blaine Georgel
Sent: Monday, November 15, 2004 11:45 AM

To: Knapp Nancy V; Blume Arlene A; Bowden George E
Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject: FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice should lead
the body of guidance on SILOs. Thatis: the proposed CIP and ASG should not be issued until the listing notice is
published, because the CIP and ASG need to be consistent with the notice. (Treasury is treating the listing notice
as a priority; John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG Report should reflect
this status. I've asked Arlene Blume to work with Ray Kendrick on language to clarify the status of the CIP and

ASG in the report.
Nancy Kriapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.

---priginal Message---—-
From: AramburuJohn M
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_Senk  Wednesday, November 03, 2004 1:08 PM
To: Blaine George J
Subject: SILO Projects

George,
| spoke with Jon Zelnik regarding timetables for the various' SILO projects. He agreed that the CIP and the ASG

]

_ review need to follow issuance of the listing Notice, which will reflect the government's argument against the ST

claimed tax benefits. The listing Notice is bein worked on by Treasury. Jon has not yet received their draft.

aware tha and ASG must awai
those who submitted these documents. Should | call Nancy Knapp?

Thanks.

John Aramburu
Senior Counsel

CC:ITA5 S

2.
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{

KnaEE Nanc! vV . - |

From: Knapp Nancy V

Sent: Tuesday, November 16, 2004 4:47 PM
To: Barral Roland

Cc: LaBelle Peter J

Subject: ‘ RE: SILO Projects

oY

I appreciate your observation, Roland. In his conversation with me, q
I explained that our CIPs and ASGs ave

nd advised him that our best bet might be to push
possibly ASG). I also advised him he would do well
calling Zelnik. But he did ask me to give Zelnik

traditionally followed listing notices a
for concurrent release of the CIP (and
to confer with Dave and Debbie before
and Blaine the heads up I gave.

--—-QOriginal Message--——-

From: Barral Roland
Sent: Tuesday, November 16, 2004 4;39 PM
To: Knapp Nancy V
Cc: LaBelle Peter J .
Subject: RE: SILO Projects : S L
Between us, Paul woul e
think that if Dave Robison adopts Diane Ryan's position, Paul will go along wi
—--Original Message—-
From: Knapp Nancy V _
Sent: Tuesday, November 16, 2004 4:36 PM
- Teo: Barral Roland
cc: LaBelle Peter
Subject: RE: SILO Projects
Roland,
Thanks for this important addition. Diane Ryan sent an e-mail while I was composing
the e-mail to Zelnik and Blaine. Her initial reaction (apparently w/o Dave Robison's
input) was to live with suspension of the ASG. But given Paul's view, she asked me to
hold off on responding to Zelnik and Blain until Paul and Dave talk.
Nancy
——-0Original Message—

From: Barmral Roland

Sent:  Tuesday, November 16, 2004 4:32 PM

To: Knapp Nancy V; Blaine George J; Zelnik Jonathan R _

Cc: Aramburu John M; Blume Arlene A; Kendrick Raymond A; Jackson William A; Bowden George E; Mirabito Diane R; Tancer Jody S;

Graziano Peter J; LaBelle Peter J
Subject: RE: SILO Projects—-- - Ll . 5
[

| just spoke to Paul DeNard a ain about this.  Anticipating the development of an ASG-

) | .
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From: Xnapp Nancy V
 Semt:  Tuesday, November 16, 2004 4:24 PM

To:  Biaine George J; Zeinik Jonathan R , '
Cac Ararrh:uJoMM;Blun'leMemA;MWA;JWWHMA;WME;MHWMR:TMMS;
Graziano Peter J; Barral Roland; LaBelle Peter ) \

Subject: RE: SILO Projects
Importance: High
George and Jon, |
I have not heard from Appeals yet. But Paul DeNard just stopped by and asked me
to give you a head up that |

Paul understood and accepted that the CIP was on holc
But he Is very unhappy that the CIP will be delayed further fof the

listing notice.

“Jon, Paul will confer with Dave Robison and
e in touch with you tomorrow. '

Ly

From: Knapp Nancy V '

" Sent: : Monday, November 15, 2004 5:06 PM

To: Blaine George J; Blume Ariene A; Bowden George E .

Cc: Nanﬂnu]ormM;Ze!nHtJonamanR;KendﬂdtRaymldA;JacksmMﬂamA .

Subject: RE: SILO Projects

Thanks for the information. I will coordinate with LMSB and Appeals to see if
they want to suspend or withdraw their draft documents.

-—-0riginal Message=---—
From: Blaine George )

Sent: Monday, November 15, 2004 11:45 AM

To: Knapp NamyV;BluneMemA:Bowdeem'geE

Cc: _ Aramburu John M; Zelnk Jonathan R; Kendrick Raymond A; Blaine George J; Jackson Willlam A
Subject: FW: SILO Projects - ' -

As the email below indicates, Treasury and CC have decided that the published listing notice
should lead the body of guidance on SILOs. Thatis: the proposed CIP and ASG should not be issued
until the listing notice is published, because the CIP and ASG need to be consistent with the notice.
(Treasury is treating the listing notice as a priority; John Aramburu and | commented on a Treasury draft
last week.) The CIP/ASG Report should reflect this status. I've asked Arlene Blume to work with Ray
Kendrick on language to clarify the status of the CIP and ASG in the report.

Nancy Knapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

~—Original Message—

From: Aramburu John M -
Sent: Wednesday, November 03, 2004 1:08 PM '
To: Blaine George J

Subject: SILO Projects

George,

,
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| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and

the ASG review need to follow issuance of the listing Notice, which will reflect the government’'s argument
against the claimed tax benefits. The listing Notice is being worked on by Treasury. Jon has not yet
received their draft.

on feels all involved should be aware that work on the CIP and ASG must await the listing
otice. But there is no harm in confirming this with those who submitted these documents. Should | call

Nancy Knapp?
Thanks.

John Aramburu
Senior Counsel
CC:ITA:S

>

l/--.
6 —
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4 -

. Knapp Nancy v '

From: Barral Roland

Sent: Tuesday, November 16, 2004 4:39 PM
- To: Knapp Nancy V

Cc: LaBelle Peter J

Subject: RE: SILO Projects

Between us, Paul would adjust to it in any event.

adopts Diane Ryan's position, Paul will go along with it.

-—-0riginal Message——

From: Knapp Nancy V :
Sent: Tuesday, November 16, 2004 4:36 PM
To: Barral Roland -

Cc: LaBelle Peter )

Subject: RE: SILO Projects

Roland,

Thanks for this important addition. Diane Ryan sent an e-mail while I was composing the
e-mail to Zelnik and Blaine. Her initial reaction (apparently w/o Dave Robison's input)
was to live with suspension of the ASG. But given Paul's view, she asked me to hold off
on responding to Zelnik and Blain until Paul and Dave talk.

Nancy
——-0riginal Message——
From: Barral Roland
Sent: Tuesday, November 16, 2004 4:32 PM
Jo: Knapp Nancy V; Blalne George J; Zelnik Jonathan R :
Cc:. Aramburu John M; Blume Ariene A; Kendrick Raymond A; Jackson William A; Bowden George E; Mirabito Diane R; Tancer Jody S;

Graziano Peter J; LaBelle Peter )
Subject: RE: SILO Projects

ul DeNard again about this.

Anticipating the development of an ASG,

| just spoke to Pa
ST

—--Original Message--—

From: Knapp Nancy V ‘

Sent: Tuesday, November 16, 2004 4:24 PM

To: Blaine George J; Zelnik Jonathan R

Ce: Aramburu John M; Blume Ariene A; Kendrick Raymond A; Jackson William A; Bowden George E; Mirabito Diane R; Tancer Jody S;

Subject: RE: SILO Projects
Importance: High

George and Jon,

I have not heard from Appeals yet. But Paul DeNard just stopped by and asked me to
give you a head up that

1 ' .
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H ‘ .
Paul understbod and accepted that the CIP was on hold

and Debbie Nolan and will be in |

. Jon, Paul will confer with Dave Robison
ouch with you tomorrow.

Nancy

202/283- N
—-Original Message-—-—-
From: Knapp Nancy V ’
Sent:  Monday, November 15, 2004 5:06 PM
To: BIaimGeorgeJ;BimMA;BmdenGeorgeE ,
Ce: Aramburu John M; Zelnik Jonathan R; KendddtRaymondA;Jadson\MlllamA

Subject: RE: SILO Projects . . A
Thanks for the information. I will coordinate with LMSB and Appeals to see if they
want to suspend or withdraw their draft documents. ‘

o~
<

f-—-Oﬂglnal Message-—
From: Blaine George J
Sent: Monday, November 15, 2004 11:45 AM

To: Knapp Nancy'v: Biume Arlene A; Bowden George E .
Ce: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject: FW: SILO Projects
_ As the email below indicates, Treasury and CC have decided that the published listing notice should lead
the body of guidance on SILOs. That is: the proposed ClP_anq ASG spould not be issued until the listing

listing notice as a priority; John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG
Report should reflect this status. I've asked Arlene Blume to work with Ray Kendrick on language to clarify the

status of the CIP and ASG in the repont.
Nancy Knapp and John Aramburu, ' | \

Please inform interested Counsel, Servicé, and Appeals personnel of this status. (John, 'pleas_e
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.
—qu M&am_" .
From: Aramburu John M
Sent: Wednesday, November 03, 2004 1 08 PM
To: Blaine George 1
Subjectz SILO Projects
George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and the
ASG review heed to follow issuance of the listing Notice, which will reflect the government's argument against
the claimed tax benefits. The listing Notice is being worked on by Treasury. Jon has not yet received their

draft.

~—involved should be-aware that workon the CIP. and ASG must await the listing Notice:- But there-is no harm in

confirming this with those who submitted these documents. Shouid | call Nancy Knapp?

Thanks.

John Aramburu

Senior Counsel » ~ .
CC:ITA:S ' - - =4
2

2 .
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KnaEE Nanc! \' | | '

Y

From: . Knapp Nancy V
Sent: ' Tuesday, November 16, 2004 4:37 PM
To: DeNard Paul D - .
Subject: FW: SILO Projects
~----Original Message— ‘
From: Knapp Nancy V .
. Sents Tuesday, November 16, 2004 4:36 PM
To: Barral Roland
Ce: LaBelle Peter )
Subject: RE: SILO Projects

Roland,

Thanks for this important addition. Diane hyan sent an e-mail while I was composing the
e-mail to Zelnik and Blaine. Her initial reaction (apparently w/o Dave Robison's input)
was to live with suspension of the ASG. But given Paul's view, she asked me to hold off

on responding to Zelnik and Blain until Paul and Dave talk.

Nancy
——-Original Message-----
From: Barral Roland .
Sent: Tuesday, November 16, 2004 4:32 PM _
Yo: Knapp Nancy V; Blaine George J); Zeink Jonathan R :
Cc AramburuJornM;BlumeMeneA;KendﬁdtRayrnondA;JadzsmwmiamA;BowdeeorgeE:MirabloDiamR;TameJodys;
Graziano Peter J; LaBelie Peter J _

Subject::  RE: SILO Projects
" | just spoke to Paul DeNard again about this.

~—=-0Original Message-———
From: Knapp Nancy V
~ Sent: Tuesday, November 16, 2004 4:29 PM
Tot Blaine George J; Zeink Jonathan R ' . :
Cc: . Aramburu John M; Blume Ariene A; Kendrick Raymond A; Jackson William A; Bowden Georpe £; Mirabito Diane R; Tancer Jody S;

Graziano Peter J; Barral Roland; LaBelle Peter ) '
Subject: RE: SILO Projects '
_;.._.L:_*l_“.\'port-“u;'l."'uj e Tt T

George and Jon,

I have not heard from Appeals yet. But Paul DeNard just stopped by and asked me to ‘ |

give you a head up that
Paul understood and accep




>
7

' ” - L
ave Robison and Debbie Nolan and will be in

” Jon, Paul will confer with D
ouch with you tomoITow.

To:  Biaine George J; Blume Ariene A; Bowden George E
Cc: Aramburu John M; Zelnik Jonathan R: Kendrick Raymond A; Jackson William A

Subject: RE: SILO Projects

Thanks for the information. I will coordinate with LMSB and Appeals to see if they |
want to suspend or withdraw their draft documents.

----=0riginal Message--—-—
From: Blaine George J
Sent: _ Monday, November 15, 2004 11:45 AM
To: Knapp Nancy V; Blume Ariene A; Bowden George E
Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject: FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice should lead
SILOs. Thatis: the proposed CIP and ASG should not be issued until the listing
notice is published, because the CIP and ASG need to be consistent with the notice. (Treasury is treating the

listing notice as & priority, John Aramburu and | commented on 8 Treasury draft last week.) The CIP/ASG
Report should refiect this status. I've asked Arlene Blume to work with Ray Kendrick on language o clarify the

status of the CIP and ASG in the report.

Nancy Knapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.
—--Original Message—-
From: Aramburu John M
Sent: Wednesday, November 03, 2004 1:08 PM
To: Blaine George J
Subject: SILO Projects
George, '

Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and the

N spoke with Jon
ASG review need to follow issuance of the listing Notice, which will reflect the government's argument against

the claimed tax benefits. The listing Notice is being worked on by Treasury. Jon has not yet received their L
draft.

Jon leelS all

involved should be aware that work on the CIP and ASG must awalit the listing Notice. But there is no harm in
confirming this with those who submitted these documents. Should | call Nancy Knapp?_

' Thanks.
John Aramburu
Senior Counsel
CC:ITA:S
2- » - b\
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KnaEE Nanc! \'j 7 - T

From: Knapp Nancy \'J

Sent: | | Tuesday, November 16, 2004 4:36 PM

To: _ DeNard Paul D

Subject: FW: SILO Projects

——Original Message—

From: Barral Roland

Sent: Tuesdzy, November 16, 2004 4:32 PM

To: KnappNamyV,BlaheGeomeJ Zeink Jonathan R

Ce mmmn,mm&mmmmmwmbmmmme;erabmmn;'rmsodys;
i Graziano Peter ); LaBelle Peter )

Subject: RE: SILO ijeds

gain about this.

| just spoke to Paul DeNard a

—=-Original Message——

From: Knapp Nancy V

Sent: Tuesday, November 16, 2004 4:24 PM

To: ‘Blaine George J; ZelnlkJonathanR

o - Aramburu John M; Blume Arlene A; Kendrick Raymond A; Jackson William A; Bowden George E; MirahhbiamR.Tmeys,
Graziano Peter J; Barral Roland; LaBelle Peter ) .

Subject: RE: SILO Projects

Importance: High

George and Jon,

I have not heard from Appéals yet. But Paul DeNard just stopped by and asked me to
give you a head up that

LS

tomorrow.
Nancy ,
202/283 N
—Original Message—
From: Knapp Nancy V _‘
e SemRS . . === Monday, November: 15, 2004 5:06 PM o
To: Blaine George J; Biume Arlene A; Bowden George €~ — _—

Cc: Aramburu John M; Zeinik Jonathan R; Kendtidtnaynu'ndA,JadGmWilliamA
Subject  RE: SILO Projects

Thanks for the information. I will coordinate with LMSB and Appeals to see if they
want to suspend or withdraw their draft documents. .

-—-ﬁiginalnesage—-
From: BlaineGeorge )
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Sent: Monday, November 15, 2004 11:45 AM
To: Knapp Nancy V; Blume Arlene A; Bowden George E
Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject: FW: SILO Projects

As the email below ind

icates, Treasury and CC have decided that the published listing notice should lead
d CIP and ASG should not be issued until the listing notice is

the body of guidance on S|LOs. Thatis: the propose )

published, because the CIP an

as a priority; John Aramburu and | commented on a Treasury
ked Arlene Blume to work with Ray Kendrick on language to clarify the status of the CIP and

this status. I've as
ASG in the report.

d ASG need to be consistent with the notice. (Treasury is treating the listing notice
draft last week.) The CIP/ASG Report should reflect

Nancy Knapp and John Aramburuy,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please |

coordinate as appropriate with

Thanks.

-—--0riginal Messageé—-—-
From: Aramburu John M

the drafters of the CIP and ASG, while the listing notice proceeds.)

Sent: Wednesday, November 03, 2004 1:08 PM

To: Blaine George )
Subject: SILO Projects

George,

| spoke with Jon Zeinik regardi
review need to follow issuance

ng timetables for the various SILO projects. He agreed that the CIP and the ASG
of the listing Notice, which will reflect the government's argument against the

claimed tax benefits. The listing Notice is being worked on by Treasury. Jon has not yet received their draft.

aware that work on the CIP

and ASG must await the listing No

_ Jon feels all involved should be
tice. But there is no harm in confirming this with

those who submitted these documents. Should | call Nancy Knapp?

Thanks.

John Aramburu
Senior Counsel
CC:ITA:S
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From: ' - Knapp Néncy \'s

Sent: Tuesday, November 16, 2004 4:36 PM
To: Barral Roland :
Ce: ' LaBelle Peter J

Subject: RE: SILO Projects

Roland,

KnaEE-NanczV | S B

Thanks for this important addition. Diane Ryan sent an e-mail while I was compb'sin the

e-mail to Zelnik and Blaine. Her initial reaction (apparently w/o Dave Robison's input)
was to live with suspension of the ASG. But given Paul's view, she asked me to hold off

on responding to Zelnik and Blain until Paul and Dave talk.

- Nancy
- -=—=Original Message——
From: Barral Roland
Sent: Tuesday, November 16, 2004 4:32 PM A
To: Knapp Nancy V; Blaine George J; Zeink Jonathan R _
Ce: Aramwade;BlmMemA;KendﬁdtRaymondA;JacksonwmlamA;BowdenGeorgeE;erathlamR;TmJodys;

Graziano Peter J; LaBelle Peter )
Subject: RE: SILO Projects

I just spoke to Paul DeNard again about this.

From: Knapp Nancy V

Sent: Tuesday, November 16, 2004 4:24 PM

To: Blaine George J; Zeink Jonathen R .

Cc Aramburu John M; Blume Arlene A; Kendrick Raymond A; Jackson William A; Bowden George E; Mirabto Diane R; Tancer Jody §;

Graziano Peter ); Barral Roland; LaBefle Peter
Subject: RE: SILO Projects :
Importance: High

George and Jon,

1 have not heard from Appeals yet. But Paul DeNard just stopped by and asked me to

give you a head up that
Paul understood and accepte

at the CIP was on hold i

h Dave Robison and Debbie Nolan and will be in

Jon, Paul will confer wit

ouch with you tomorrow.

Nancy | | ' | .

202/283- | 5(4
—-Original Message——

1
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From: Knapp Nancy V

Sent:  Monday, November 15, 2004506PM

To: Blaine George J; Bume Ariene A; Bowden George €

Ce Aramburu John M; Zelnlk Jonathan R; Kendrick Raymond A; Jackson William A

Subject: RE: SILO Projects

~ Thanks for the information. I will coordlnate with LMSB and Appeals to see if they
want to suspend or withdraw their draft documents. :

—-Original Message-—-
From: Blaine George J :
Sent: Monday, November 15, 2004 11:45 AM

To: Knapp Nancy V; Blume Ariene A; Bowden George E
Cc: " Aramburu John M; Zeinkk Jonathan R; KendtichaynmdA,BlaheGeomeJ Jackson William A

Subject: FW' SILO Projects

As the emall below indicates, Treasury and CC have decided that the published listing notice should lead |
the body of guidance on SILOs. That is: the proposed CIP and ASG should not be issued until the listing
notice is published, because the CIP and ASG need to be consistent with the notice. (Treasury is treating the
listing notice as a priority; John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG
Report should reflect this status. I've asked Arlene Blume to work with Ray Kendrick on language to clarify the

status of the CIP and ASG in the report.

Nancy Knapp and John Aramburu,

Please inforim interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.
. =———-Original Message—
From: "Arambury John M
Sent: Wednesday, November 03, 2004 1:08 PM.
To: Blaine George )
Subject: SILO Projects
George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and the
ASG review need to follow issuance of the listing Notice, which will reflect the government's argument against

the claimed tax benefits. The listing Notice is being worked on by Treasury. Jon has not yet received their $$

draft.
Jon teels all

' 'involved should be aware that work on the CIP and ASG must await the listing Notice. But there is no harm in
. confirming this with those who submitted these documents. Should 1 call Nancy Knapp? |

Thanks.

John Aramburu
Senior Counsel 5 |
CC:IITA:S .

>y St
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' Knapp Nancy V | | | | |

From: ' Knapp Nancy V

Sent: Tuesday, November 16, 2004 4:33 PM
To: Ryan Diane AP

Subject: RE: SILO Projécts

“OK - I'll hold on your response on the suspense.

~—--Original Message——
From: ~ Ryan Diane AP [maiito:
Sent: Tuesday, November 16, 2004 4:16 PM
To: Knapp Nancy V

Subject:  RE: SILO Projects
Nancy, |
Yes...thank you for the "heads-up”!l

. Director of Technical Guidance, Appeals

Diane S. Ryan
(314) 612 : 5 o

—-QOriginal Message——
From: Knapp Nancy V [meilto:
Sent:  Tuesday, November 16, 2004 3:25 PM
To: Ryan Diane AP; Knapp Nancy V
Cc Mahler Pl
Subject: RE: SILO Projects

Paul DeNard - He is going to talk to
Dave Robison in the next day or so. Do you want to chec in with Dave first?

—-0Original Message—--—

2

From: Ryan Diane AP [mailto;Diane.S.Ryanfirs.oov]
Sent: : Tuesday, November 16, 2004 4:07 PM

To: Knapp Nancy V '

Cc: Mahier Phil

Subject:  RE: SILO Projects

Nancy,

| suppose we will just "suspend” the draft. | have cc'd Phil Mahler so he also knows where we afe
here. Thanks, Nancy. :

Diane S. Ryan
Director of Technical Guidance, Appeals

— "*"_—(‘3'1'4')"51'2'- e . DL immmomees 5‘?

——Original Message—

From: Knapp Nancy V [mailto:

Sent: Monday, November 15, 2004 4:14 PM

To: Ryan Diane AP; Vassilowitch Cynthia A ’

Cc: Barral Roland; Graziano Peter J; Tancer Jody S; Mirabito Diane R; LaBelle Peter J; Lille Thomas C
Subject: FW: SHO Projedts

1 - 590



Diane and Cindy,

We're being told the SILO CIP and ASG are on hold pending issuance of a
listing notice. Does Appeals want to withdraw its ASG request and wait for
the listing notice? Or do you want to suspend the draft you've already

submitted? Thanks. |

Nancy Kna ' - |

202/283 | j’ o
—Original Message— ,

From: . Knapp Nancy V

Sent: . Monday, November 15, 2004 5:06 PM

To: . Biaine George J; Blume Ariene A; Bowden George E i

Cc NambmqumM;ZelnRJonamanR;Kmdrid:RaymdA;JadslihmA

Subject: RE: SILO Projects .

Thanks for the information. I will coordinate with LMSB and Appeals to seeif
they want to suspend or withdraw their draft documents,

-—---Original Message——

From: Blaine George J

Sent: Monday, November 15, 2004 11:45 AM

To: Knapp Nancy V; Blume Arlene A; Bowden George £

Ce: : Aramburu John M; Zelnk Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A
Subject: FW: SILO Projects

As the email beldw indicates, Tfeasury and CC have decided that the published listing notice
should lead the body of guidance on SILOs. That is: the proposed CIP and ASG should not be
issued until the listing notice is published, because the CIP and ASG need to be consistent with the

notice. (Treasury is treating the listing notice as a priority; John Aramburu and | commented on &
Treasury draft iast week.) The CIP/ASG Report should reflect this status. !'ve asked Arlene Blume to

work with Ray Kendrick on language to clarify the status of the CIP and ASG in the report.

Nancy Knapp and John Aramburu,

: Please inform interested Counsel, Service, and Appeals personnel of this status. {John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.
~—--Original Message-——
From: . Aramburd John M
Sent: Wednesday, November 03, 2004 1:08 PM
To: Blaine George J '
Subject: SIL0 Projects
George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP
and the ASG review need to follow issuance of the listing Notice, which will reflect the government's
argument against the claimed tax benefits. The listing Notice is being worked on by Treasury. Jon [‘_)C

" “hasTiobyet received théir
Jon feels all involved should be aware that work on the CIP and ASG must -
ice. But there is no harm in confirming this with those who submitied these

ing
documents. Should | call Nancy Knapp?

Thanks.

John Aramburu
2 ) . .
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' ,..Kn'aE.ENanc!V‘ ' | S

From: Ryan Dﬁane AP [Diane.S.Ryan@irs.gov]
Sent: Tuesday, November 16, 2004 4:16 PM
To: - Knapp Nancy V _
Subject: _ RE: SILO Projects

Nancy,

Yes...thank you for the "*heads-up"!!

Diane S. Ryan . : .
Director of Technical Guidance, Appeals Sl\e

(314) 612 P

—--Original Message--—
" From: Knapp Nancy V ;N
Sent: Tuesday, November 16, 2004 3:25 PM
To: Ryan Diane AP; Knapp Nancy V
Cc Mahler Phil

Subject:  RE: SILO Piojects - | .
poui DeNord Y ' 1 50irg to =] t0 g
Dave Robison in the next day or so. Do you want to check in with Dave first?

~—Original Message---—
From: Ryan Diane AP :
Sent: Tuesday, November 16, 2004 4:07 PM

To: Knapp Nancy V
e Mahler Phil
~ -Subject: RE: SILO Projects

Nancy,

| suppose we will just "suspend” the draft, | have cc'd Phil Mahler so he also knows where we are
here. Thanks, Nancy. ‘

Diane S. Ryan : ,
Director of Technical Guidance, Appeals . L (-o

(314) 612- _

——Original Message——
From: Knapp Nancy V [meilto:
Sent: - Mondzy, November 15, 2004 4:14 PM

To: Ryan Diane AP; Vassilowitch Cynthia A
Cc: Barral Roland; Graziano Peter J; Tancer Jody S; Mirabito Diane R; Labelle Peter J; Lile Tomas €

Subject: ~'FW: SILO Projedts = L
Diane and Cindy, | |

We're being told the SILO CIP and ASG are on hold pending issuance of a listing
notice. Does Appeals want to withdraw its ASG request and wait for the listing
notice? Or do you want to suspend the draft you've already submitted? Thanks.

1
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 Nancy Kna |
202/283 - - L

——Original Message—— .
From: Knapp Nancy V.
Sent: Monday, November 15, 2004 5:06 PM

To: Blaine George J; Blume Ariene A; Bowden George E .
Cc: Aramburu John M; Zeinik Jonathan R; Kendrick Raymond A; Jackson Wiliam A

Subject: - RE: SILO Projects

Thanks for the information. I will coordinate with LMSB and Appeals to seeif
they want to suspend or withdraw their draft documents. o

—Original Message—~—— .

From: _ Blaine George )

Sent: ' Monday, November 15, 2004 11:45 AM

To: Knapp Nancy V; Blume Ariene A; Bowden George E

Ce Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A
Subject: Fw: SILOProjects ’

As the email below indicates, Treasury and CC have decided that the published listing notice
should lead the body of guidance on SILOs. That is: the proposed CIP and ASG should not be issued
~ until the listing notice is published, because the CIP and ASG need to be consistent with the notice.
- (Treasury is treating the listing notice as a priority; John Aramburu and | commented on a Treasury draft
last week.) The CIP/ASG Report should reflect this status. I've asked Ariene Blume to work with Ray
Kendrick on language to clarify the status of the CIP and ASG in the report.

Nancy Knapp and John Aramburu,

- Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.
——Original Message—
From: Aramburu John M
Sent: Waednesday, November 03, 2004 1:08 PM
To: Blaine George J
Subject: SILO Projects -
George,

| spoke with Jon Zelnik regardmg timetables for the various SILO projects. He agreed that the CIP and
the ASG review need to follow issuance of the nstmg Notice, which will reﬂect the government’s argument

against the claimed tax benefits. The listing Notice is bei suty. Jon has not
received their dr

. Jon feels all invoived should be aware that work on the CIP and ASG must awalt the listing -
. But there is no harm in conﬁrmmg this with those who submitted these documents. Should | call

Nancy Knapp?
Thanks.

John Aramburu
Senior Counsel

T CCJTAs T — T _ ' T (

VR | | o
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Knapp Nancy V ‘ | '

From: Knapp Nancy V -
Sent: Tuesday, November 16, 2004 4:26 PM
To: DeNard Paul D
Subject: o FW: SILO Projects
Importance: ~ High
FYI
~—Original Message-—
From: - Knapp Nancy V. -
Sent: Tuesday, November 16, 2004 4:24 PM )
To: Blaine George J); Zeink Jonathan R
Ce - mﬂmmmﬂumeMeneA;KendﬁckRaynmndA;JadsonvwmamA;BowdenGemgeE;MirabithamR;TamerJodys;
' Graziano Peter J; Barral Roland; LaBelle Peter )
Subject: RE: SILO Projects _

‘Importance: High
George and Jon,

I have not heard from'Appeal's yet. But Paul DeNard just stopped by and asked me to

‘give you a head up tha
Paul understood and accepted that the CIP was on hold SEnED

. Jon,
Paul will confer with Dave Robison and Debbie Nolan and will be in touch with you
tomorrow.

Nancy .
202/ 283-
——Original Message———
From: Knapp Nancy V
Sent: Monday, Novemnber 1S, 2004 5:06 PM .
To: Blaine George J; Blume Ariene A; Bowden George E
Cc: Aramburu John M; Zelnk Jonathan R; Kendrick Raymond A; Jackson William A

Subject:  RE: SILO Projects

Thanks for the information. I will coordinate with LMSB and Appeals to see if they
want to suspend or withdraw their draft documents. ‘

—-Original Message——
From: Blaine George )
Sent:  Monday, November 15, 2004 11:45 AM )
To: Knapp Nancy V; Blume Ariene A; Bowden George E '
Ce Aramburu John M; Zeinik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A
Subject: FW: SILO Projects :

T oAsthe'emailbelow indicates, Treasury arid CC have decided that the published listing hiotice should lead
the body of guidance on SILOs. Thatis: the proposed CIP and ASG should not be issued until the listing notice is
published, because the CIP and ASG need to be consistent with the notice. (T reasury is treating the listing notice
as a priority; John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG Report shouid reflect
this status. I've asked Arlene Blume to work with Ray Kendrick on language to clarify the status of the CIP and

ASG in the report. |
Nancy Knapp and John Arambury,
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Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.

—~---Original Message-—
From: Aramburu John M
. Sent:  Wednesday, November 03, 2004 1:08 PM
To: Blaine George ] '
Subject: SILO Projects

George,

I spoke with Jon Zeinik regarding timetables for the various SILO projects. He agreed that the CIP and the ASG
review need to follow issuance of the listing Notice, which will reflect the government’s argument against the
claimed tax benefits. The listing Notice is being worked on by Treasury. Jon has not yet received their draft.

aware that work on the CIP and ASG must await the listing Notice. But there is no harm in confirming this with
those who submitted these documents. Should | call Nancy Knapp?

Thanks.

John Aramburu
Senior Counsel -

CC:ITA:5 _ : { Le
>y -
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~, Knapp Nancy v | | |

From: Knapp Nancy V

Sent: Tuesday, November 16, 2004 4:26 PM
To: Ryan Diane AP; Mahler Phil

Subject: . FW: SILO Projects

Importance: High

FYI

~——-Original Message-----
From: Knapp Nancy V

Sent: Tuesday, November 16, 2004 4:24 PM .

To: - Blaine George J; Zelnik Jonathan R :

Ce: Aramburu John M; Blume Arlene A; Kendrick Raymond A; Jackson William A; Bowden George E; Mirabito Diane R; Tancer Jody S;
. Graziano Peter J; Barral Roland; LaBelle Peter ) : ‘

Subject: RE: SILO Projects

Importance: High

George and Jon,

I have not heard from Appeals yet. But Paul DeNard just stopped by and asked me to

give you a head up that
Paul understood and accepte

. Jon,
confer with Dave Robison and Debbie Nolan and will be in touch with you
. tomorrow. ‘

Nancy -
202/283-
-—--0Original Message-—--- '
From: Knapp Nancy V
Sent: Monday, Nevember 15, 2004-5:06 PM
To: Blaine George J; Blume Arlene A; Bowden George E
Cc: Arambury John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A

Subject: RE: SILO Projects

Thanks for the information. I will coordinate with LMSB and Appeals to see if they
want to suspend or withdraw their draft documents. | .

~---0Original Message-—--
From: Blaine George J
Sent: Monday, November 15, 2004 11:45 AM
To: Knapp Nancy V; Blume Arlene A; Bowden George E
Cc: Aramburu Jobn M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject: FW: SILO Projects
~As the email below indicates, Treasury and CC have decided that the published listing notice should lead
the body of guidance on SILOs. That is: the proposed CIP and ASG should not be issued until the listing notice is
published, because the CIP and ASG need to be consistent with the notice. (Treasury is treating the listing notice
as a priority; John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG Report should reflect
this status. I've asked Arlene Blume to work with Ray Kendrick on language to clarify the status of the CIP and

ASG in the report.

Nancy Knapp and John Aramburu,
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Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.

-—---Original Message—-—
From: Aramburulohn M
Sent: Wednesday, November 03, 2004 1:08 PM
To: Blaine George J
Subject: SILO Projects

George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and the ASG
review need to follow issuance of the listing Notice, which will reflect the government's argument against the
clasimed tax benefits. The listing Notice is being worked on by Treasury. Jon has not yet received their draft. $ X

. Jon feels all involved should be
and ASG must await the listing Notice. But there is no harm in confirming this with
those who submitted these documents. Should | call Nancy Knapp?

Thanks.

John Aramburu
Senior Counsel - | A /
CC.ITA:S | , S0

>
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Knapp Nancy Vv | S |

From: Knapp Nancy V

Sent: Tuesday, November 16, 2004 4:25 PM

To: ‘Ryan Diane AP; Knapp Nancy V

Cc: Mahler Phil

Subject: RE: SILO Projects

Paul DeNard He is going to talk to Dave 5(

Robison in the next day or so. Do you want to check in with Dave first?

--—0riginal Message-—-—

~ From: Ryan Diane AP [mailto:Diane.S Ryan@irs.gov]
Sent: Tuesday, November 16, 2004 4:07 PM
To: Knapp Nancy V
Ce: Mahler Phil

Subject: RE: SILO Projects

Nancy,

| suppose we will just "suspend" the draft. | have cc'd Phil Mahler so He also knows where we are here.
Thanks, Nancy. ’

Diane S. Ryan

Director of Techi'lipl Guidance, Appeals

{314) 612

-—-0Original Message---— .
From: Knapp Nancy V [mailto:N \'4 R NSEL.TR
Sent:  Monday, November 15, 2004 4:14 PM
To: Ryan Diane AP; Vassilowitch Cynthia A
Cec: Barral Roland; Graziano Peter J; Tancer Jody S; Mirabito Diane R; LaBelle Peter J; Uillie Thomas C
Subject: FW: SILO Projects ’ ]

Diane and Cindy,

We're being told the SILO CIP and ASG are on hold pending issuance of a listing
notice. Does Appeals want to withdraw its ASG request and wait for the listing
notice? Or do you want to suspend the draft you've already submitted? Thanks.

Nancy Knapp .
202/283 ~ e

—----Original Message——
From: Knapp Nancy V
Sent:  Monday, November 15, 2004 5:06 PM
To: Blaine George J; Blume Arlene A; Bowden George E
Cec: . Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A
Subject: RE: SILO Projects

Thanks for the information. I will coordinate with LMSB and Appeals to see if they

want to suspend or withdraw their draft documents.

—---Original Message--—
From: Blaine George J
Sent: Monday, November 15, 2004 11:45 AM

1
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To: Knapp Nancy V; Blume Arlene A; Bawden George E
Cc:  Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A
Subject: - FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice should lead
the body of guidance on SILOs. Thatis: the proposed CIP and ASG should not be issued until the listing
notice is published, because the CIP and ASG need {o be consistent with the notice. (Treasury is treating the
listing notice as a priority; John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG
Report should reflect this status. I've asked Arlene Blume to work with Ray Kendrick on language to clarify the
status of the CIP and ASG in the report.

Nancy Khapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.
———0Original Message-——
From: Aramburu John M
Sent: Wednesday, November 03, 2004 1:08 PM
To: Blaine George )
Subject: SILO Projects
Geor ge,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and the
ASG review need to follow issuance of the listing Notice, which will reflect the government's argument against

the claimed tax benefits. The listing Notice is being worked on by Treasury. Jon has not yet received their Q c
draft. -

onfe |
should be aware that work on the CIP and ASG must await the listing Notice. But there is no harm in
confirming this with those who submitted these documents. Shouid | call Nancy Knapp?

Thanks.

John Aramburu :

Senior Counsel ‘ | | \o
CC:ITA:S S
2N
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KnaEE Nanc! Vv

From: Mirabito Diane R

Sent: Tuesday, November 16, 2004 4:23 PM

To: . Knapp Nancy V

Subject: Out of Office AutoReply: SILO Projects 5 kq

I Will be WOrking flexiplace on Wednesday, 1/17, and may be reached at
Please note that I will not be able to open any e-mail sent secured and will not be able to
open any attachments.
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Knapp Nancy V |

From: Tancer Jody S

Sent: Tuesday, November 16, 2004 4:23 PM
To: : Knapp Nancy V :
Subject: Out of Office AutoReply: SILO Project

I will be out of the office the afternoon of November 16 and will return on the 17th. If
you need immediate assistance, contact Ted Leighton at 516-688-J IRt
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KnaEE Nanc! Vv :

From: Ryan Diane AP {Diane.S.Ryan@irs.gov]
Sent: Tuesday, November 16, 2004 4.07 PM
To: Knapp Nancy V

Cc: Mahler Phil

Subject: RE: SILO Projects

Nancy,

| suppose we will just "suspend" the draft. | have cc'd Phil Mahler so he also knows where we are here.
Thanks, Nancy.

Diane 8. Ryan :
Director of Technical Guidance, Appeals !3 \Q

(314) 512-

—~---Original Message-—

From: Knapp Nancy V [mailto:N Kn R NSEL.TREAS.

Sent: Monday, November 15, 2004 4:14 PM
To: Ryan Diane AP; Vassilowitch Cynthia A
Cc: Barral Roland; Graziano Peter J; Tancer Jody S; Mirabito Diane R; LaBelle Peter J; Lillie Thomas C

Subject: FW: SILO Projects

Diane and Cindy,

We're being told the SILO CIP and ASG are on hold pending issuance of a Ilstmg
notice. Does Appeals want to withdraw its ASG request and wait for the listing
notice? Or do you want to suspend the draft you've already submitted? Thanks.

Nancy Knapp | " A
202/283 | 5

-----Original Message-----
From: Knapp Nancy V
Sent: Monday, November 15, 2004 5:06 PM
To: Blaine George J; Blume Arlene A; Bowden George E
Cc: Aramburu John M Zelnik Jonathan R; Kendrick Raymond A; Jackson William A

Subject: RE: SILO Projects

Thanks for the information. I will coordinate with LMSB and Appeals to see if they
want to suspend or withdraw their draft documents.

--—-0riginal Message-----
From: Blaine George }
Sent:  Monday, November 15, 2004 11:45 AM
To: Knapp Nancy V; Blume Arlene A; Bowden George E
Cc Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject: FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice should lead
the body of guidance on SILOs. That is: the proposed CIP and ASG should not be issued until the listing notice is
published, because the CIP and ASG need to be consistent with the notice. (Treasury is treating the listing notice
as a priority; John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG Report should reflect
this status. I've asked Arlene Blume to work with Ray Kendrick on language to clarify the status of the CiP and

ASG in the report.

603



Nancy Knapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks. -

~--0riginal Message-----
From: Aramburu John M
Sent: Wednesday, November 03, 2004 1:08 PM
To: Blaine George ) .
Subject: SILO Projects

George,

| spoke with Jon Zelnik regarding timetables for the various SILO brojects. He agreed that the CIP and the ASG
review need to follow issuance of the listing Notice, which will reflect the government's argument against the
claimed tax benefits. The listing Notice is being worked on by Treasury. Jon has not yet received their draft.

ég

r Jon feels all In
and ASG must await the listing Notice. But there is no harm in confirming this with
those who submitted these documents. Should | call Nancy Knapp?

Thanks.

John Aramburu
Senior Counsel ' '
CC:ITAS RN

-
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Knapp Nancy V

From:
Sent:
To:

Tancer Jody S
Tuesday, November 16, 2004 11:32 AM

Knapp Nancy V

Subject: RE: SILO Projects

thanks. let us know what you hear.

From: Knapp Nancy V
Sent: Tuesday, November 16, 2004 11:32 AM

To: Tancer Jody S
Cc: Graziano Peter J; Mirabito Diane R
Subject: RE: SILO Projects

Jody, I forwarded the "compliance" e-mail to you and am confirming that I
have not heard back from anyone yet.

5/4/2005

---—0riginal Message-----
From: Tancer Jody S
-Sent: Tuesday, November 16, 2004 11:25 AM

To: Knapp Nancy V
Cc: Graziano Peter J; Mirabito Diane R
Subject: FW: SILO Projects

Diane and | were on the phone with Paul DeNard discussing various
items and the status of the CIP/ASG came up. We mentioned the
delay/suspension of the CIP/ASG to Paul and he said he was going to call
you. | notice that your email that you forwarded to us is the one to
appeals re: the ASG, you mentioned that you were going to ask
compliance about the CIP, did you get a response from either?

-----Original Message-----

From: Tancer Jody S
Sent: Tuesday, November 16, 2004 11:12 AM

To: DeNard Paul D
Subject: FW: SILO Projects

—---Original Message—---
From: Knapp Nancy V.
Sent: Monday, November 15, 2004 5;14 PM
To:  Ryan Diane AP; Vassilowitch Cynthia A
Cc:  Barral Roland; Graziano Peter J; Tancer Jody S; Mirabito Diane R; LaBelle Peter J; Lillie Thomas C

Subject: FW: SILO Projects
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Diane and Cindy,

We're being told the SILO CIP and ASG are on hold pending issuance of a
listing notice. Does Appeals want to withdraw its ASG request and wait
for the listing notice? Or do you want to suspend the draft you've

already submitted? Thanks. | b\o

Nancy Knap

202/283

—Original Message——

From: Knapp NancyV

Sent: Monday, November 15, 2004 5:06 PM

To: Blaine George J; Blume Arlene A; Bowden George E

 Ce:  Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A

Subject:  RE: SILO Projects

Thanks for the information. I will coordinate with LMSB and Appeals to
see if they want to suspend or withdraw their draft documents.

-—0riginal Message----
From: Blaine George ]
Sent: Monday, November 15, 2004 11:45 AM .
To: Knapp Nahcy V; Blume Ariene A; Bowden George E
Cc:  Aramburu John M; Zeinlk Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject:  FW: SILO Projects

As the emaii below indicates, Treasury and CC have decided that the published listing

notice should lead the body of guidance on SILOs. Thatis: the proposed CIP and ASG
should not be issued until the listing notice is published, because the CIP and ASG need to

be consistent with the notice. (Treasury is treating the listing notice as a priority; John
Aramburu and | commented on a Treasury draft last week.) The CIP/ASG Report shouid
reflect this status. I've asked Arlene Blume to work with Ray Kendrick on language to clarify

the status of the CIP and ASG in the report.
Nancy Knapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John,
please coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice

proceeds.)

Thanks.

—-—Original Message-—--—-
From: Aramburu John M B
Sent: Wednesday, November 03, 2004 1:08 PM
To: Blaine George ]
Subject: SILO Projects

George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that
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the CIP and the ASG review need to follow issuance of the listing Notice, which will reflect the
government's argument against the claimed tax benefits. The listing Notice is being worked
on by Treasury. Jon has not yet received their draft.

58

. Jon feels all involved
ould be aware that work on the CIP and ASG must await the listing Notice. But there is no

harm in confirming this with those who submitted these documents. Should | call Nancy
Knapp? / '

Thanks.

John Aramburu
Senior Counsel _
CC:TA:5 ,D b

>

7
5/4712005 0



Message Page 1 of 3-

- Knapp Nancy V

From: Knapp Nancy V
Sent: Tuesday, November 16,2004 11:32 AM

To: Tancer Jody S
Cc: Graziano Peter J; Mirabito Diane R

Subject: RE: SILO Projects

Jody, I forwarded the "compliance” e-mail to you and am confirming that I have
not heard back from anyone yet.

-----Original Message-—---

From: Tancer Jody S
Sent: Tuesday, November 16, 2004 11:25 AM

To: Knapp Nancy V
Cc: Graziano Peter J; Mirabito Diane R
Subject: FW: SILO Projects

Diane and | were on the phone with Paul DeNard discussing various items
and the status of the CIP/ASG came up. We mentioned the delay/suspension
of the CIP/ASG to Paul and he said he was going to call you. | notice
that your email that you forwarded to us is the one to appeals re: the ASG, you
mentioned that you were going to ask compliance about the CIP, did you get a

response from either?

-—--Original Message-----
From: Tancer Jody S
Sent: Tuesday, November 16, 2004 11:12 AM
To: DeNard Paul D
Subject: FW: SILO Projects

~---0riginal Message-——-
From: Knapp Nancy V
Sent: Monday, Novemnber 15, 2004 5:14 PM
To:  Ryan Diane AP; Vassiiowitch Cynthia A :
Cc:  Barral Roland; Graziano Peter J; Tancer Jody S; Mirabito Diane R; LaBelle Peter J; Lillie Thomas C

Subject: FW: SILO Projects
Diane and Cindy,

We're being told the SILO CIP and ASG are on hold pending issuance of a
listing notice. Does Appeals want to withdraw its ASG request and wait for
the listing notice? Or do you want to suspend the draft you've already
submitted? Thanks.

608
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Nancy Knapp
202/283

——--Original Message—-

From: Knapp Nancy V

Sent: Monday, November 15, 2004 5:06 PM

To: Blaine George J; Blume Ariene A; Mden George E

Cc:  Aramburu John M; Zeinik Jonathan R; Kendrick Raymond A; Jackson William A

. Subject:  RE: SILO Projects

S

Thanks for the information. I will coordinate with LMSB and Appeals to see if
they want to suspend or withdraw their draft documents.

--—-0Original Message---—
From: Blaine George J
Sent: Monday, November 15, 2004 11:45 AM
To: Knapp Nancy V; Blume Ariene A; Bowden George E ) _
Cc:  Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject: FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice
'should lead the body of guidance on SILOs. Thatis: the proposed CIP and ASG should not be
issued until the listing notice is published, because the CIP and ASG need to be consistent with the
notice. (Treasury is treating the listing notice as a priority; John Aramburu and | commented on a
Treasury draft last week.) The CIP/ASG Report should reflect this status. I've asked Arlene Blume
to work with Ray Kendrick on language to clarify the status of the CIP and ASG in the report.

Nancy Knapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John,
please coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice

proceeds.)

Thanks.

—-Qriginal Message——
From: Aramburu John M
Sent: Wednesday, November 03, 2004 1:08 PM
To: Blaine George)
Subject: SILO Projects -

George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP
and the ASG review need to follow issuance of the listing Notice, which will reflect the government's
argument against the claimed tax benefits. The listing Notice is bei Trea

has not yet received their draft.

n teels all involved should be aware that work on the CIP and ASG
must awar the listing Notice. But there is no harm in confirming this with those who submitted these

documents. Should | call Nancy Knapp?

Thanks.
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John Aramburu
Senior Counsel
CC:TALS
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KnaEE Nancz vV

From: - - Tancer Jody S
Sent: Tuesday, November 16, 2004 11:30 AM
To: Knapp Nancy V
Subject: RE: SILO Projects
Thanks.
—---Original Message——

From: - Knapp Nancy V .

Sent: Tuesday, November 16, 2004 11:30 AM

To: Tancer Jody S

Subject:  FW: SILO Projects
I see the problem. I inadvertently omitted you on this e-mail.

——-Original Message--—

From: Knapp Nancy V

Sent: " Monday, November 15, 2004 5:11 PM

To: Graziano Peter ] '

Cc: Barral Roland; Mirabito Diane R; LaBelle Peter J

Subject: FW: SILO Projects
Peter,

We're being told the SILO CIP and ASG are on hold pending issuance of a listing
notice. Will you please coordinate this with Paul DeNard and Cheryl Claybough? Do

they want to withdraw their CIP request? Or suspend the draft they've submitted?
Thanks. -

Nancy ' L
-----0Original Message-—

From: Knapp Nancy V

Sent: Monday, November 15, 2004 5:06 PM

To: Blaine George J; Blume Arlene A; Bowden George E

Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A

Subject: RE: SILO Projects

Thanks for the information. I will coordinate with LMSB and Appeals to see if they
want to suspend or withdraw their draft documents.

—~---Original Message-—
From: Blaine George J
Sent:  Monday, Novemnber 15, 2004 11:45 AM
To: Knapp Nancy V; Blume Arlene A; Bowden George E
- Ces - Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject: FW: SILO Projects :

As the email below indicates, Treasury and CC have decided that the published listing notice should lead
the body of guidance on SILOs. Thatis: the proposed CIP and ASG shouid not be issued until the listing notice is
published, because the CIP and ASG need to be consistent with the notice. (Treasury is treating the listing notice
as a priority; John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG Report should reflect
this status. I've asked Arlene Blume to work with Ray Kendrick on language to clarify the status of the CIP and

ASG in the report.
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Nancy Knapp and John Aramburu,

- Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.

-—-Original Message—-—
From: AramburuJohn M
Sent: Wednesday, November 03, 2004 1:08 PM

To: Biaine George J
Subject: SILO Projects

George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and the ASG
review need to follow issuance of the listing Notice, which will reflect the government's argument against the
claimed tax benefits. The listing Notice is being worked on by Treasury. Jon has not yet received their draft.

Ls

on feels all involved should be
are that work on the CIP and ASG must await the listing Notice. But there is no harm in confirming this with
those who submitted these documents. Should | cali Nancy Knapp?

Thanks.

John Aramburu
Senior Counsel
CC:ITA:5 | - \g(a

Ky 4
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Knapp Nancy v | . '

From: Knapp Nancy V

Sent: Tuesday, November 16, 2004 11:30 AM
To: Tancer Jody S

Subject: FW: SILO Projects

1 see the problem. I inadvertently omitted you on this e-mail.

~---Original Message-—-—-

From: Knapp Nancy V ,

Sent: Monday, November 15, 2004 5:11 PM

To: Graziano Peter J

Cc: Barral Roland; Mirabito Diane R; LaBelle Peter J
Subject: FW: SILO Projects

Peter,

We're being told the SILO CIP and ASG are on hold pending issuance of a listing notice.
Will you pleasé coordinate this with Paul DeNard and Chery! Claybough? Do they want to
withdraw their CIP request? Or suspend the draft they've submitted? Thanks.

Nancy | | | 5 .

-----Original Message-—

From: Knapp Nancy V

Sent: Monday, November 15, 2004 5:06 PM '

To: Blaine George J; Blume Arlene A; Bowden George E ‘

Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A-
Subject: RE: SILO Projects

“Thanks for the information. I will coordinaté with LMSB and Appealé to see if they want

to suspend or withdraw their draft documents.

——-Original Message-—-

From: Blaine George J

Sent: Monday, November 15, 2004 11:45 AM

To: Knapp Nancy V; Blume Arlene A; Bowden George E

Cc Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject: FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice should lead the body
of guidance on SILOs. Thatis: the proposed CIP and ASG should not be issued until the listing notice is published,
because the CIP and ASG need to be consistent with the notice. (Treasury is treating the listing notice as a priority;
John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG Report should reflect this status: I've
asked Arlene Blume to work with Ray Kendrick on language to clarify the status of the CIP and ASG in the reponrt.

Nancy Knapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please coordinate as
appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.

----<0riginal Message-—-
From: Aramburu John M
Sent: Wednesday, November 03, 2004 1:08 PM
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To: Blai

. Subject: SILO Projects
George,
| spoke with Jo

review need to

on e an

tax benefits. The listing Notice is being wor

n Zelnik regarding timetables for th

follow issuance of the listing Notice, which will reflect the government's argument against the claimed
ked on by Treasury. Jon has not yet received their draft.

must await the listing Notice.

these documents. Should | call Nancy Knapp?

Thanks.

John Aramburu
Senior Counsel

CC:ITA:S

>

e various SILO projects. He agreed that the CIP and the ASG
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But there is no harm in confirming this with those who submitted
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Knapp Nancy V

From: Knapp Nancy V
Sent:  Tuesday, November 16, 2004 11:28 AM

To: Tancer Jody S
Cc: Graziano Peter J; Mirabito Diane R
Subject: RE: SILO Projects

I thought I sent you the one to check w/compliance as well. Let me check...

-----0Original Message-----

From: Tancer Jody S

Sent: Tuesday, November 16, 2004 11:25 AM
To: Knapp Nancy V

Cc: Graziano Peter J; Mirabito Diane R
Subject: FW: SILO Projects

Diane and | were on the phone with Paul DeNard discussing various items
and the status of the CIP/ASG came up. We mentioned the delay/suspension
of the CIP/ASG to Paul and he said he was going to call you. | notice
that your email that you forwarded to us is the one to appeals re: the ASG, you
mentioned that you were going to ask compliance about the CIP, did you get a

response from either?

-----Original Message—----
From: Tancer Jody S
Sent: Tuesday, November 16, 2004 11:12 AM
To: DeNard Paul D
Subject: FW: SILO Projects

----Original Message——-
From: Knapp Nancy V
Sent: Monday, November 15, 2004 5:14 PM
To: Ryan Diane AP; Vassilowitch Cynthia A
Cc:  Barral Roland; Graziano Peter J; Tancer Jody S; Mirabito Diane R; LaBelle Peter J; Lillie Thomas C

Subject: FW: SILO Projects
Diane and Cindy,

We’'re being told fhe SILO CIP and ASG are on hold pending issuance of a
listing notice. Does Appeals want to withdraw its ASG request and wait for
the listing notice? Or do you want to suspend the draft you've already

submitted? Thanks.

Nancy Knapp
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. Message

202/283-8622
——-Original Message——
From: Knapp NancyV
Sent: Monday, November 15, 2004 5:06 PM
To: Blaine George J; Blume Arlene A; Bowden George E
Cc:  Aramburu John M; Zeinik Jonathan R; Kendrick Raymond A; Jackson William A

Subject: RE: SHO Projects

Thanks for the information. I will coordinate with LMSB and Appeals to see if
they want to suspend or withdraw their draft documents. -

—---Original Message-----
" From: Blaine George )
Sent: Monday, November 15, 2004 11:45 AM
To: Knapp Nancy V; Blume Arlene A; Bowden George E k
Cc:  Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject: FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice
should lead the body of guidance on SILOs. Thatis: the proposed CIP and ASG should not be
issued until the listing notice is published, because the CIP and ASG need to be consistent with the
notice. (Treasury is treating the listing notice as a priority; John Aramburu and | commented on a
Treasury draft last week.) The CIP/ASG Report should reflect this status. I've asked Arlene Blume
to work with Ray Kendrick on language to clarify the status of the CIP and ASG in the report.

Nancy Knapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John,
please coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice

proceeds.)

Thanks.

~---Original Message——-
From: AramburuJohn M
Sent: Wednesday, November 03, 2004 1:08 PM
To: Blaine George J
Subject: SILO Projects

George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP
and the ASG review need to follow issuance of the listing Notice, which will reflect the government's
argument against the claimed tax benefits. The listing Notice is being worked on by Tre '
has not yet receiv i

must await the listing Notice. But there is no harm in confirming this with those who submitted these
documents. Should | call Nancy Knapp?

Thanks.
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John Aramburu
Senior Counsel
CC:ITA:S
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-

Knapp Nancy V

From: Tancer Jody S

Sent:  Tuesday, November 16, 2004 11:25 AM
To: Knapp Nancy V

Ce: Graziano Peter J; Mirabito Diane R
Subject: FW: SILO Projects

Diane and | were on the phone with Paul DeNard discussing various items and
the status of the CIP/ASG came up. We mentioned the delay/suspension of the

CIP/ASG to Paul and he said he was going to call you. | notice that your email that
~ you forwarded to us is the one to appeals re: the ASG, you mentioned that you were

going to ask compliance about the CIP, did you get a response from either?

-----Original Message-----
From: Tancer Jody S
Sent: Tuesday, November 16, 2004 11:12 AM
To: DeNard Paul D
Subject: FW: SILO Projects

—---Original Message-—--
From: Knapp NancyV
Sent: Monday, November 15, 2004 5:14 PM
To: Ryan Diane AP; Vassilowitch Cynthia A
Cc:  Barral Roland; Graziano Peter J; Tancer Jody S; Mirabito Diane R; LaBelle Peter J; Lillie Thomas C

Subject: FW: SILO Projects
- Diane and Cindy,

We're being told the SILO CIP and ASG are on hold pending issuance of a listing
notice. Does Appeals want to withdraw its ASG request and wait for the listing
notice? Or do you want to suspend the draft you've already submitted? Thanks.

Nancy Knapp | ‘ L
202/283 —

——Original Message--——-

From: Knapp NancyV

Sent: Monday, November 15, 2004 5:06 PM

Yo: Blaine George J; Blumeé Arlene A; Bowden George £
Cc:  Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A
Subject: RE: SILO Projects

Thanks for the information. I will coordinate with LMSB and Appeals to see if they
want to suspend or withdraw their draft documents.
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,
’ ~--Original Message-—

From: Blaine George J

Sent: Monday, November 15, 2004 11:45 AM

To: Knapp Nancy V; Blume Arlene A; Bowden George £

Cc: Aramburu John M; Zelnik Jonathan R} Kendrick Raymond A; Biaine George J; Jackson William A

Subject: FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice should
lead the body of guidance on SILOs. Thatis: the proposed CIP and ASG should not be issued untii the
listing notice is published, because the CIP and ASG need to be consistent with the notice. (Treasury is
treating the listing notice as a priority; John Aramburu and | commented on a Treasury draft last week.)
The CIP/ASG Report should reflect this status. I've asked Ariene Blume to work with Ray Kendrick on
language to clarify the status of the CIP and ASG in the report.

Nancy Knapp and John Aramburu,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please
coordinate as appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.

—--Original Message—---
From: Aramburu John M ,
Sent: Wednesday, November 03, 2004 1:08 PM
To:. Blaine George ]
_ Subject: SILO Projects

George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and the
ASG review need to follow issuance of the listing Notice, which will reflect the government's argument
against the claimed tax benefits. The listing Notice is being worked on by Treasury. Jon has not yet

received their

on teels all involved should be aware that work on the CIP and ASG must await the listing
otice. But there is no harm in confirming this with those who submitted these documents. Should | call-

Nancy Knapp?
Thanks.

John Aramburu
Senior Counsel ‘
CC:ITA:S ‘ | 5 (a

2--
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E.‘-' ' .KnaEE Nancy V ' |

From: Knapp Nancy V

Sent: Monday, November 15, 2004 5:14 PM

To: Ryan Diane AP; Vassilowitch Cynthia A

Cc: Barral Roland; Graziano Peter J; Tancer Jody S; Mirabito Diane R: LaBelle Peter J; Lillie
Thomas C

Subject: FW: SILO Projects

Diane and Cindy,

We're being told the SILO CIP and ASG are on hold pending issuance of a listing notice.
Does Appeals want to withdraw its ASG request and wait for the listing notice? Or do

you want to suspend the draft you've already submitted? Thanks. .
Nancy Knapp I8 -

202/283-

----0riginal Message-----

From: Knapp Nancy V

Sent: Monday, November 15, 2004 5:06 PM

To: Blaine George J; Blume Arlene A; Bowden George E

Cec: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A
Subject: RE: SILO Projects

Thanks for the information. I will coordinate with LMSB and Appeals to see if they want
to suspend or withdraw their draft documents.

—---0Original Message—-—
From: - Blaine George )
Sent: Monday, November 15, 2004 11:45 AM
To: Knapp Nancy V; Blume Ariene A; Bowden George E
Cc: Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject: FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice should lead the body
of guidance on SILOs. Thatis: the proposed CIP and ASG should not be issued until the listing notice is published,
because the CIP and ASG need to be consistent with the notice. (Treasury is treating the listing notice as a priority;
John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG Report should reflect this status. I've
asked Arlene Blume to work with Ray Kendrick on language to clarify the status of the CIP and ASG in the report.

Nancy Knapp and John Aramburu,

 Please inform interested Counsel, Servicé, and Appeals personnel of this status. (John, please coordinate as
- appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.

-----Original Message---—
From: Aramburu John M
Sent: Wednesday, November 03, 2004 1:08 PM
_ To: . Blaine George J ‘
— - Subject: SILO Projects —

George,

I spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and the ASG
review need to follow issuance of the listing Notice, which will reflect the government's argument against the claimed
tax benefits. The listing Notice is being worked on by Treasury. Jon ha_s not yet received their draft.
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e Jon feels all involved should be aware that work
' on and ASG must await the listing Notice. But there is no harm in confirming this with those who submitted

. these documents. Should | call Nancy Knapp?
Thanks.

John Aramburu
Senior Counsel : |
‘CC:ITA:5 | | | QL;
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f_ ‘ Knapp Nancy Vv : | -

From: Knapp Nancy V _

Sent: Monday, November 15, 2004 5:11 PM

To: Graziano Peter J

Cc: Barral Roland: Mirabito Diane R; LaBelle Peter J
Subject: FW: SILO Projects : |

Peter,

We're being told the SILO CIP and ASG are on hold pending issuance of a listing notice.
Will you please coordinate this with Paul DeNard and Cheryl Claybough? Do they want to
withdraw their CIP request? Or suspend the draft they've submitted? Thanks.

| | 5

Nancy
28

—-0riginal Message-—-
From: Knapp Nancy V

Sent: Monday, November 15, 2004 5:06 PM

TJo: Blaine George J; Blume Arlene A; Bowden George E

Cc: ' Aramburu John M; Zelnik Jonathan R; Kendrick Raymond A; Jackson William A
Subject: RE: SILO Projects '

Thanks for the information. I will coordinate with LMSB and Appeals to see if they want
to suspend or withdraw their draft documents. |

-----Qriginal Message--—-
From: Blaine George J
Sent: Monday, November 15, 2004 11:45 AM .
To: Knapp Nancy V; Blume Ariene A; Bowden George £
Cc: . Aramburu John M: Zeinik Jonathan R; Kendrick Raymond A; Blaine George J; Jackson William A

Subject: FW: SILO Projects

As the email below indicates, Treasury and CC have decided that the published listing notice should lead the body
of guidance on SILOs. Thatis: the proposed CIP and ASG should not be issued until the listing notice is published,
because the CIP and ASG need to be consistent with the notice. (Treasury is treating the listing notice as a priority,
John Aramburu and | commented on a Treasury draft last week.) The CIP/ASG Report should reflect this status. I've
asked Arlene Blume to work with Ray Kendrick on language to clarify the status of the CIP and ASG in the report.

Nancy Knapp and John Aramburuy,

Please inform interested Counsel, Service, and Appeals personnel of this status. (John, please coordinate as
appropriate with the drafters of the CIP and ASG, while the listing notice proceeds.)

Thanks.

---—Qriginal Message—
From: Aramburu John M .
Sent; Wednesday, November 03, 2004 1:08 PM L o

“To: - - -Blaine George’) -~
Subject: SILO Projects

George,

| spoke with Jon Zelnik regarding timetables for the various SILO projects. He agreed that the CIP and the ASG
review need to follow issuance of the listing Notice, which will reflect the government’s argument against the claimed
tax benefits. The listing Notice is being worked on by Treasury. Jon has not yet received their draft.

Ls
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v mwn feels all involved should be aware that work by
o on and ASG must await the listing Notice. But there is no harm in confirming this with those who submitted

. these documents. Should | call Nancy Knapp?
Thanks.

John Aramburu
Senior Counsel - .
CC:ITAS | Lig

>R
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Kna PP Nanc! \'} |

From: Mattson Cynthia J
Sent: : Sunday, October 12, 2003 5:55 PM
To: Mirabito Diane R
Cc: Barral Roland: Graziano Peter J; Tancer Jody S; Kerrigan Thomas J; Blum Steven H; Grimm
" Danielle M; Knapp Nancy V; Kast! Robert J
Subject: RE: Summary of SILO Joint-Briefing - October 8, 2003
Thanks.
-—-QOriginal Message----

From: Mirabito Diane R .

Sent: Thursday, October 09, 2003 9:47 AM

To: Mattson Cynthia )

Cc: Barral Roland; Graziano Peter J; Tancer Jody S; Kerrigan Thomas J; Mirabito Diane R

Subject: RE; Summary of SILO Joint-Briefing - October 8, 2003

Cindy-my notes included a few more items about yesterday's conference call. Thanks for this summary, it was hard to
hear the side conversations Steve noted. b (¢

Please let me know if you need anything further. Diane

-—---Original Message-----
From: Mattson Cynthia )
Sent:  Thursday, October 09, 2003 5:38 AM
To: Mirabito Diane R
Subject: FW: Summary of SILO Joint-Briefing - October 8, 2003

Anythmg rﬁbrei'f? |

-----Original Message—-
From: Blum StevenH -
Sent:  Wednesday, October 08, 2003 4:19 PM
To: Grimm Danielle M; Mattson Cynthia J); Kastl Robert J; Knapp Nancy v
Subject: Summary of SHO Joint-Briefing - October 8, 2003

Confidential: Attorney-Client Privileged Communication

. .
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Knapp Nancy V | , |

From: Blum Steven H

Sent: Wednesday, October 08, 2003 8:26 AM
" To: &LM HQ Empioyees |

Subject: Whereabouts

Piease note that | will be in a meeting on SILOs in Room 3026 of the National Office from 9:30 a.m. through 4:00 p.m. |
will return to the office after that meeting. Should you need to reach me, please leave me a message on my voicemail,
which | will check periodically.

Regards,

)S(taeve Blum | ' _ | . L‘) L'
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" KnaEE Nancx \"J

From: Grimm Danielle M

Sent: . Friday, October 03, 2003 1:17 PM

To: ' Blum Steven H; Knapp Nancy V -
Subject: FW: Task Force Meeting to Discuss Certain SILO Issues

FYI - field counsel participation
—-Original Message----

From: Tancer Jody S

Sent: Friday, October 03, 2003 1:16 PM

To: Grimm Danielle M

Subject: RE: Task Force Meeting to Discuss Certain SILO Issues

Danielle, Diane will be attending this by telephone as will Peter Graziano. | willbeina
meeting in Chicago that day. -

——Original Message----
From: Grimm Danielle M
Sent: Friday, October 03, 2003 12:01 PM
To: Tancer Jody S
Cc: Knapp Nancy V; Blum Steven H; Mirabito Diane R

Subject: FW: Task Force Meeting to Discuss Certain SILO Issues

Just forwarding this to you because | did not see yodr name on the initial distribution list. -

No specific time has yet been set for Wed's meeting.

-----0Original Message-----

From: Lay Matthew W :
Sent: Wednesday, October 01, 2003 12:42 PM
TJo: Mattson Cynthia J; Grimm Danielie M
Cc: DeNovio Nicholas J

Subject: FW: Task Force Meeting to Discuss Certain SILO Issues

Fyi, we are planning to meet on SILOs next Wednesday, probably in room 4415. We will keep you informed on our

progress on SILOs.
---—-Qriginal Message-----
From: Lay Matthew W
Sent: Monday, September 29, 2003 2:25PM
To: DeNard Paul D; Prager JoAnn; Brown Robert M; Shatz Eileen M; Barral Roiand; Mirabito Diane R; Allen Cary D
Cc: Brown Robert M; DeNovio Nicholas J; Zelnik Jonathan R; O*Connor David F P; Setzer Theodore D; Lay Matthew W; Snoddy Linda E

"Subject: Task Force Meeting to Discuss Certain SILO Issues

Nick has asked me to schedule an extended meeting to discuss Sale-in, Lease-out transactions (SILOs). We will L
'then break for luncﬂand r’:onvene for two hours =3

probably meet for ﬁ hours to discuss
to .

Please let me know if you [or your designates] would be available October 8 between 10 and 3, or (if not) what days
. between nowand October 17 you would be available. Anyone not in DC would be welcome to attend by telephone, if
that is more convenient. . - S L T T -

We have thoroughly studied the documents implementing these deals, and put t owerPoint |
presentati i ave attached. One presentation relates to t , and one presentation
relates to Please let us know if there are any sign variations between transactions you SS

may have Studied a ransactions summarized here.

—Jiagram Revised 9 29 03 anonymous.ppt >> << File: -am 9 2903 anonymous.ppt

1

<< File:
>>
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The purpose of the meeting will be

Lg

We are not planning to discuss technical issues relating to the m
—, although this office and ITA are continuing to consider such issues.

Matthew Lay

Room 3503

(202) 622-- | | | 5\0
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KnaEE Nancy_ \'} '

From: Grimm Danielle M

Sent: , Friday, October 03, 2003 12:07 PM
To: Knapp Nancy V; Blum Steven H . § -
Subject: ' FW: SILOs

FYI - this is the rest of the email track on these issues.. | Jeft messages w Diane Mirabito and Jody Tancer to
determine if they are attending the meeting. :

—--On'ginél Message—--

From: DeNovio Nicholas J

Sent: Thursday, October 02, 2003 5:22 PM

To: Lay Matthew W; Allen Cary D

Cc: Prager JoAnn; Mirabito Diane R; Grimm Danielle M; O'Connor David F P; Zelnik Jonathan R
Subject: RE: SILOs ' ' .

Treasury is attending and it might be useful for them to hear this.

-----Original Message-----

From: Lay Matthew W

Sent: Thursday, October 02, 2003 1:26 PM

To: Allen Cary D :

Cec: Prager JoAnn; Mirabito Diane R; Grimm Danielle M; DeNovio Nicholas J; O'Connor David F P; Zelnik Jonathan R

Subject: SiLOs

For our meeting next Wednesday, can you supply data regarding

e e Le
(2)
Naturally, if you already have some or all of this information in an easy to understand format, we would appreciate

receiving it before Wednesday. | realize you may have sent similar analyses iri the past, but I'm sure the numbers are
always changing.

Thanks!
Matthew Lay

Room 3503 £
- - \<

{202) 622
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KnaEE Nanc! \'} -

From: Grimm Danielle M

Sent: Friday, October 03, 2003 12:01 PM

To: Tancer Jody S ,

Cc: : Knapp Nancy V, Blum Steven H; Mirabito Diane R
Subject: FW: Task Force Meeting to Discuss Certain SILO Issues
Follow Up Flag: Follow up

Flag Status: ~ Flagged

Just forWarding this to you because | did not see your name on the initial distribution list.

No specific time has yet been set for Wed's meeting.

. -=--0riginal Message-——
From: Lay Matthew W

Sent: Wednesday, October 01, 2003 12:42 PM

To: Mattson Cynthia J; Grimm Danielle M

Cc: DeNovio Nicholas J

Subject: FW: Task Force Meeting to Discuss Certain SILO Issues

Fyi, we are planning to meet on SILOs next Wednesday, probably in room 4415. We will keep you informed on our
progress on SILOs.

—--Original Message--—

From: Lay Matthew W
Sent: . Monday, September 29, 2003 2:25PM
To: DeNard Paul D; Prager JoAnn; Brown Robert M; Shatz Eileen M; Barral Roland; Mirabito Diane R; MenCaryD
- ge: Brown Robert M; DeNovio Nicholas J; Zelnik Jonathan R; O'Connor David F P; Setzer Theodore D; Lay Matthew W; Snoddy Linda £
Subject: Task Force Meeting to Discuss Certain SILO Issues '

Nick has asked me to schedule an extended meetin diséuss Sale-in, Lease-out transactions (SILOs). We will probably g <
meet for two hours to discuss { , then break for lunch and reconvene for two hours to discuss N

Please let me know if you for your designates] would be available October 8 between 10 and 3, or (if not) what days
between now and October 17 you would be available. Anyone not in DC would be welcome to attend by telephone, if that
is more convenient.

We have thoroughly studied the documents implementing these deals, and put together two PowerPoint presentations,
which | have attached. One presentation relates to the and one presentation relates
Please let us know if there are any significant en transactions you may have studie

sactions summarized here.

%

aNONYMOUS. ...

]
N

We are not planning to discuss tm
~ although this office and I TA are continuing 1o consider such issues. |

Matthew Lay .
Room 3503 :D l?

(202)622-’
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Grimm Danielle M

From: . Amdt Melissa D

Sent: Wednesday, December 22, 2004 1:29 PM

To: &LM PG Circ

Cc: &LM Shelters
-Subject: FW: SILO Notice

FYI

Melissa D Amdt

& Mid-Size Business Division : '

Senior Legal Counsel {Research & Plannmg) | \o
Phone: (202) 283 ,

Fax: (202) 283-7176

—-—--Original Message-—

From: Fahey Douglas A

Sent: Wednesday, December 22, 2004 12:14 PM

To: Ackerman Jonathan - OTP; Ashford Tamara W :

Cc: Hubbard Helen - OTP; DeNovio Nicholas J; Brown Robert M; Blaine George J; Crisalll Donna M; Amndt Melissa D; Zelnlk Jonathan R
Subject: SILO Notice

The attached proposed notice has been approved by CC:ITA and has been submitted to the Chief
Counsel for approval. '

SILO Notice SILO Notice
“learance.doc (56 ..xecutive Summary .

bl

Doug Fahey
622-
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Grimm Danielle M

From: ' Arndt Melissa D

Sent: Monday, December 20, 2004 3:53 PM

To: &LM All IP; &LM Shelters; Allen Cary D; McClanahan lil Frank C; Mirabito Diane R; Liberator
Amy; Winters Michael A; Petronchak Kathy K; O'Donnell Douglas W; Grimm Danielle M; Arndt
Melissa D

Cc: LaBelle Peter J; Arndt Melissa D

Subject: FW: CIRC. - SILO Listing Notice - 12/18/04

Artached is a revised draft of the SILO Notice showing changes from the green sheet copy.

SILO Notice
Jearance 12-20-04..
Melissa D. Amdt
Large 8 Mid-Size Business Division Ll
Senior Legal Counsel (Research & Planning)
Phone: (202) 283-

Fax: (202) 283-7176

--—-0Driginal Message-—-—

From: Aramburu John M

Sent: Monday, December 20, 2004 1:46 PM

TJo: Crisalli Donna M; Amdt Melissa D

Cec: Blaine George J; O'Connor David F P; Zelnik Jonathan R
Subject: RE: CIRC. — SILO Listing Notice —~ 12/18/04

Melissa,

Thanks o all who commented. | am responding to your request that we notify you of how the comments were handled.

Cary Allen had essentially two comments. —

Should | send you or someone else at Division Counsel a draft that incorporates adopted changes?

1
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John Aramburu - ‘%\(
Senior Counsel '

CC:ITA:S

s

—~---Original Message—
From: . Crisalll Donna M

Sent: Tuesday, December 14, 2004 8:49 AM
To: Amdt Melissa D '
Ca: Blaine George J; Aramburu John M

Subject: FW: CIRC. - SILD Listing Notice — 12/18/04

Melissa, thanks for your comment. Iam forwarding your email to George and John who have
worked on the substance of the notice and who will be able to respond to you. Jon Zelnik's office
has also been very hands-on. On this particular project I'm functioning as the paralegal.

Donna M. Crisalli :
Special Counsel (ITA) ' - ‘ S \n
Room 4050 , N

(z02) 622-

"~ ——Original Message——

From: Amdt Melissa D

Sent: Monday, December 13, 2004 6:29 PM
To: Crisalli Donna M

Cc: Amndt MelissaD :

Subject: FW: CIRC. -~ SILO Listing Notice - 12/18/04

Donna -- 1 am forwarding some comments on the SILO Listing Notice. IMSB is very interested in this notice
and I anticipate that there will be additional comments which 1 will forward on as I receive them. Would you
send an e-mail letting me know the disposition of these comments so that I can share that information with the

relevant people?

<<Message: FW: CIRC. -- SILO Lisung Notice -- 12/18/04 >>Thanks,

Melissa D. Arndt
Large & Mid-Size Business Division | |

Senior Legal Counsel (Research & Planning) g\c ‘
Phone: (202) 283-
Fax: (202) 283-7176

——-Original Message—---
From: McCQlanahan 111 Frank C

Sent: Monday, December 13, 2004 8:40 AM
To: Armndt Melissa D
Cc: Dow Harmon B

Subject: FW: CIRC. — SILO Listing Notice — 12/18/04

Hi Melissa. | have some comments on the Notice.
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MAC
-----Original Message-——
From: Dow Harmon B :
Sent: Friday, December 10, 2004 4:25 PM
To: William Merkle (Merkle William G); Benjamin De Luna (De Luna Benjamin A); Fried Clint M

(Clint.M.Fried@IRSCOUNSEL.TREAS.GOV); Gannon Richard H (Richard.H.Gannon@IRSCOUNSEL.TREAS.GOV); James Lanning
(James.C.Lanning@IRSCOUNSEL. TREAS.GOV); Pam Gibson V (Gibson Pam V); Reid Huey (Huey Reid M); Bob Shilliday Jr
{Shilliday Robert Jr J); Steven Guest (Guest Steven R); Vicki Hyche (Hyche Vicki J); Rogelio Villageliu (Villageliu Rogelio A);
Dow Harmon B; Barry William F (William.F.Barry@IRSCOUNSEL.TREAS.GOV); Michael Calabrese (Calabrese Michael J); Carol
McClure (Carol.B.McClure@IRSCOUNSEL.TREAS.GOV); Frank McClanahan
{Frank.C.McClanahan]II@IRSCOUNSEL.TREAS.GOV); Sergio Garcia-Pages (Garcia-Pages Sergio); Gray James E
(James.E.Gray@IRSCOUNSEL.TREAS.GOV); James Cascino (James.M.Cascino@IRSCOUNSEL.TREAS.GOV); Kirk Chaberski
' (Kirk.S.Chaberski@IRSCOUNSEL.TREAS.GOV); Patricia Taylor (Taylor Patricia Y); Andrew Tiktin (Tiktin Andrew M)
Subject: FW: CIRC. - SILO Listing Notice -- 12/18/04

Report time on this into the following techmis file:
2004-2005 Published Guidance Notice Review -- NOT-153578-04 wii 3

-—--0riginal Message—-

From: Amdt Melissa D :
Sent: Friday, December 10, 2004 3:27 PM
To: &LM PG Circ; &LM Shelters

Subject: CIRC. - SILO Listing Notice — 12/18/04

"This notice disallows tax benefits claimed by taxpayers who enter into sale-in, lease-out (SILO) transactions and
designates SILOs as listed transactions.

THE ATTACHED DOCUMENT INCLUDES STATEMENTS SUBJECT TO THE ATTORNEY-
CLIENT PRIVILEGE AND THE ATTORNEY WORK PRODUCT PRIVILEGE. THIS DOCUMENT
SHOULD NOT BE DISCLOSED TO ANYONE. YOU ARE HEREBY NOTIFIED THAT ANY
DISCLOSURE, COPYING, OR DISTRIBUTION, OR THE TAKING OF ANY ACTION IN
RELIANCE ON THE CONTENTS OF THIS INFORMATION IS STRICTLY PROHIBITED. THE

3
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POSITIONS SET FORTH IN THIS DOCUMENT SHOULD NOT BE INTERPRETED AS
OFFICIAL POSITIONS OF THE IRS.

<<File: SILO Notice Green 12-10-04.doc >>

Melissa D. Amdt

Large & Mid-Size Business Division

Senior Legal Counsel (Research & Planning)
Phone: (202) 283-

Fax: (202) 2837176
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Grimm Danielle M | -
“

'From: CrisalliDonna M
Sent: Tuesday, December 14, 2004 11:12 AM
To: Zelnik Jonathan R; &FIP REVIEW; Alexander William D; Allison Jeffrey C; Amdt Melissa D;

Ashford Tamara W; Blaine George J; Brown Robert M; Butler Deborah A; Campbell Carol A;
Cohen Edward S; DeNovio Nicholas J; Erickson Robert A; Evans Camille B; Fayne Denise S;
Geier Janice B; Goldstein Allen; Hicks Hal; Hubbard Helen - OTP; Ingram Sarah H; Kaizen
Mark S; Korb Donald L; LaBelle Peter J; Maloy Heather; Mamo Paul J; Marks Nancy J;
Munroe David; Musher Steven A; Olson Nina E; Paris Dominic A; Pugh Cary D; Rocen Donald
- T: Ryan Diane AP; Schneiderman Henry S; Solomon Louis M; Terry Thomas D; Thoma
Nancy A; Thomas Thomas R (Division Counsel), Todd Richard W; Turner Shar B; Wall Judith

M _

Cc: Ackerman Jonathan - OTP; Aramburu John M; Young Donna Marie

Subject: RE: Green sheet circulation: notlce demgnatnng sale-in sale-out transactions as listed
transactions

Please provide your comments on the gmdance described below to George Blaine and John
Aramburu. Thank you.

Donna M. Crisalli _[_J \q
~ Special Counsel (ITA)
Room 4050

(202) 622--

-—-Original Message-—

From: Crisalli Donna M
Sent: Friday, December 10, 2004 2:43 PM
To: Zelnik Jonathan R; &FIP REVIEW; Alexander William D; Allison Jeffrey C; Arndt Melissa D; Ashford Tamara W; Blaine George J;

Brown Robert M; Butler Deborah A; Campbell Carol A; Cohen Edward S; DeNovio Nicholas J; Erickson Robert A; Evans Camille B;
Fayne Denise S; Geier Janice B; Goldstein Allen; Hicks Hal; Hubbard Helen - OTP; Ingram Sarah H; Kaizen Mark S; Korb Donald L;
LaBelle Peter ); Maloy Heather; Mamo Paul J; Marks Nancy J; Munroe David; Musher Steven A; Oison Nina E; Paris Dominic A; Pugh
Cary D; Rocen Donald T; Ryan Diane AP; Schneiderman Henry S; Solomon Louis M; Terry Thomas D; Thoma Nancy A; Thomas
Thomas R (Division Counsel); Todd Richard W; Tumer Shar B; Wall Judith M

o Ackerman Jonathan - OTP; Aramburu John M; Young Donna Marie

Subject: Green sheet dirculation: notice designating sale-in sale-out transactions as listed transactions

This notice disallows tax benefits claimed by taxpayers who enter into sale-in, lease-out
(SILO) transactions and designates SILOs as listed transactions. Comments are requested by COB

December 17.

<< File: SILO Notice Green 12-10-04.doc >> << File: SILO Notice Executive Summary .doc >>

Donna M. Crisalli
Special Counsel (ITA)

Room 4050 | ;
| . ble

(z02) 622--
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Grimm Danielle M

"From: LaBelle Peter J
Sent: _ Friday, December 10, 2004 3:44 PM
To: , Barral Roland; Graziano Peter J; Grimm Danielle M; Mirabito Diane R; Dunnigan Abigail
, - Foster '
Subject: FW: Green sheet circulation: notice designating sale-in sale-out transactions as listed
" transactions '
Finally.
Peter J. LaBelle : ' _ _: .\4

Acting Division Counsel
Phone - (202) 283-
Fax - (202) 283-71

—-Original Message-—
From: Crisalli Donna M '
Sent: Friday, December 10, 2004 2:43 PM
To: Zelnik Jonathan R; &FIP REVIEW; Alexander William D; Allison Jeffrey C; Amdt Melissa D; Ashford Tamara W; Blaine George J;

Brown Robert M; Butier Deborah A; Campbell Carol A; Cohen Edward S; DeNovio Nicholas J; Erickson Robert A; Evans Camille 8;
Fayne Denise S; Geier Janice B; Goldstein Allen; Hicks Hal; Hubbard Helen - OTP; Ingram Sarah H; Kaizen Mark S; Korb Donald L;
LaBelle Peter J; Maloy Heather; Mamo Paul J; Marks Nancy J; Munroe David; Musher Steven A; Olson Nina E; Paris Dominic A; Pugh
Cary D; Rocen Donald T; Ryan Diane AP; Schnelderman Henry S; Solomon Louis M; Terry Thomas D; Thoma Nancy A; Thomas
Thomas R (Division Counsel); Todd Richard W; Tumer Shar B; Wall Judith M

Cc: Ackerman Jonathan - OTP; Aramburu John M; Young Donna Marie

Subject: Green sheet circulation: notice designating sale-in sale-out transactions as listed transactions

This notice disallows tax benefits claimed by taxpayers who enter into sale-in, lease-out
(SILO) transactions and designates SILOs as listed transactions. Comments are requested by COB

December 17.

SILO Notice Green SILO Notice
12-10-04.doc...  xecutive Summary .

Donna M. Crisalli | ' | -
~ Special Counsel (ITA) \:_;L
Room 4050

(202) 622-
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Grimm Danielle M .

From: Crisalli Donha M
Sent: Friday, December 10, 2004 2:43 PM »
To: Zelnik Jonathan R; &FIP REVIEW; Alexander William D; Allison Jeffrey C; Amdt Melissa D;

Ashford Tamara W; Blaine George J; Brown Robert M; Butler Deborah A; Campbell Carol A,
Cohen Edward S; DeNovio Nicholas J; Erickson Robert A; Evans Camille B; Fayne Denise S;
Geier Janice B; Goldstein Allen; Hicks Hal; Hubbard Helen - OTP; Ingram Sarah H; Kaizen
Mark S; Korb Donald L; LaBelle Peter J; Maloy Heather; Mamo Paul J; Marks Nancy J;
Munroe David; Musher Steven A; Olson Nina E; Paris Dominic A; Pugh Cary D; Rocen Donald
T: Ryan Diane AP; Schneiderman Henry S; Solomon Louis M; Terry Thomas D; Thoma
Nancy A; Thomas Thomas R (Division Counsel); Todd Richard W; Tumer Shar B; Wall Judith

M
Cc: Ackerman Jonathan - OTP; Aramburu John M; Young Donna Marie
Subject: ~ Green sheet circulation: notice designating sale-in sale-out transactions as listed transactions

This notice disallows tax benefits claimed by taxpayers who enter into sale-in, lease-out
(SILO) transactions and designates SILOs as listed transactions. Comments are requested by COB

December 17. :

SILO Notice Green SILO Notice
12-10-04.doc... - xecutive Summary .

Donna M. Crisalli o _
Special Counsel (ITA)
Room 4050 5 (a

(202) 623-
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Blum Steven H

From: Amdt Melissa D
Sent: Wednesday, December 22, 2004 1:29 PM
To: &LM PG Circ
Cc: &LM Shelters
Subject: - FW: SILO Notice
FYI
Melissa D. Amdt |
Large & Mid-Size Business Division : | |
Senior Legal Counsel (Research & Planning) . - | L
Phone: (202) 283- | \’
Fax: (202) 283-717
-——0Original Message-— '
From: Fahey Douglas A
Sent: Wednesday, December 22, 2004 12:14 PM
To: Ackerman Jonathan - OTP; Ashford Tamara W
Cc: Hubbard Helen - OTP; DeNovio Nicholas J; Brown Robert M; Blaine George J; Crisalli Donna M; Amdt Melissa D; Zelnik Jonathan R
Subject: SILO Notice . |

The attached proposed notice has been approved by CC:ITA and has been submitted to the Chief
Counsel for approval.

B

SILO Notice SILO Notice
“learance.doc (56 ..xecutive Summary .

Doug Fahey
622-
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Blum Steven H

From: Mattson Cynthia J

Sent: Friday, June 04, 2004 1:52 PM
To: Blum Steven H

Subject: FW: SILOs

From: - Mattson Cynthia J :

Sent: - Friday, June 04, 2004 1:52 PM

To: DeNovio Nicholas ) '

Cee Mattson Cynthia )

Subject: RE: SILOs

| appreciate your time on this. | will wait to hear after you have had a chance to talk to Don. Please
raise with him my points about the benefits of listing. Thanks.

- =~——Original Message~—-

From: DeNovio Nicholas )

Sent: Friday, June 04, 2004 1:49 PM
To: Mattson Cynthia J

Subject: RE: SILOs -

Cindy - JonZ. and I h een trying tbf get a block of time with the CC to discuss this but have
not yet done so. b

| will get with Don K and then get back to you. At this point | think that any discussions between
Counsel and Treasury on the issue need to be between Don and Greg. :

NJD

——0Original Message—
From: Mattson Cynthia )
Sent:  Friday, June 04, 2004 12:57 PM
: DeNovio Nicholas J

To:

S—

S .Pasege back to me on this.
__....Thanks. Cindy. |

~—QOriginal Message——

From: ‘DeNovio Nicholas) -~
Sent: . Tuesday, May 25, 2004 5:27 PM
To: Mattson Cynthia )

Cc: Amat Melissa D

Subject: RE: SLOs

| have not heard anything recently from Treasury but will check. Don Komb also mentioned

1
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that he wanted to speak to Jon Z and me about the topic. | will get back to you after we
meet. Emily and | had briefed him on the transaction and the background (joint briefing in
Dec.; draft listing notice with Treas.), shortly before she left.

NJD

--—Original Message—-

From: Mattson Cynthia )

Sent: Tuesday, May 25, 2004 4:39 PM
To: DeNovio Nicholas J

Cc: Mattson Cynthia J; Arndt Melissa D
Subject: SILOs

Nick - what is the status of the SILO notice at Treasury? This is one of LMSB's 6
highest priority published guidance projects. Thanks. Cindy.

Cynthia J. Mattson

Division Counsel (LMSB)

The Mint Building - M-4-194
1111 Constitution Avenue, N.W,

Washington, D.C. 20224

202-283-8600, 202-283-7176 (fax)

657



Blum Steven H

From: Mattson Cynthia J
Sent: Sunday, January 18, 2004 12:15 PM
To: DeNovio Nicholas J
Cc: Barral Roland; Ng Frank Y; Nolan Deborah M (LMSB); Blum Steven H; Grimm Danielle M:
DeNard Paul D; Mattson Cynthia J
Subject: FW: SILO Notice 1-16-04.doc
SILO Notice SILO Notice

~16-04.doc (118 K..-16-04 (checked)... . )
Thanks for keeping the LMSB team in the loop on this. It is

greatly appreciated. Cindy.

----- Original Message-----

From: Blum Steven H

Sent: Friday, January 16, 2004 3:21 PM
To: Grimm Danielle M; Mattson Cynthia J
Subject: FW: SILO Notice 1-16-04.doc

----- Original Message-----

From: DeNovio Nicholas J

Sent: Friday, January 16, 2004 3:20 PM

To: Mirabito Diane R; Allen Cary D; Prager JoAnn; Aramburu John M; Shatz Eileen M; Blum
Steven H; Stevens Matthew A; Pugh Cary D

Cc: Lay Matthew W; Zelnik Jonathan R

Subject: FW: SILO Notice 1-16-04.doc

Latest draft. Please forward within your offices/groups.

Comments to Matt Lay please by Wednesday January 21.

Thanks.
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Blum Steven H |
From: DeNovio Nicholas J

Sent: Friday, January 16, 2004 3:20 PM

To: | Mirabito Diane R; Allen Cary D; Prager JoAnn; Aramburu John M; Shatz Eileen M; Blum
) Steven H; Stevens Matthew A; Pugh Cary D

Cc: Lay Matthew W; Zelnik Jonathan R

Subject: FW: SILO Notice 1-16-04.doc
SILO Notice SILO Notice

~16-04.doc (118 K.1-16-04 (checked)...
Latest draft. Please forward within your offices/groups.
Comments to Matt Lay please by Wednesday January 21.

Thanks.
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Blum Steven H

From: Aramburu John M
Sent: Monday, January 05, 2004 8:44 AM
To: Lay Matthew W; Hubbard Helen - OTP; Cohen Jodi - OTP; Ackerman Jonathan - OTP; Parker

Emily A; Wilcox Gary B; Pugh Cary D; Stevens Matthew A; Brown Robert M; Blaine George J;
DeNard Paul D; Barral Roland; Mattson Cynthia J; Blum Steven H; Klotsche John C; Kasti
Robert J; Nolan Deborah M (LMSB); Ng Frank Y; Autry Patricia J; Graziano Peter J; Claytor
Paul; Allen Cary D; Prager JoAnn; Mirabito Diane R; Jackson William A; Schwartz Edward C;
Maloy Heather; Shatz Eileen M; Ramsey Charles B; Tancer Jody S; Grimm Danielle M; Baker
Mary B; Fernandez Lewis J; O'Shea William P; Kroening Linda M; DeNovio Nicholas J; Zelnik
Jonathan R; O'Connor David F P; Setzer Theodore D; Preston Arlene; Snoddy Linda E

Subject: RE: SILO Notice 2d Draft
--—-Original Message—
From: Lay Matthew W
Sent: Friday, December 19, 2003 11:08 AM
To: Hubbard Helen - OTP; Cohen Jodi - OTP; Ackerman Jonathan - OTP; Parker Emily A; Wilcox Gary B; Pugh Cary D Stevens Matthew

A; Brown Robert M; Blaine George J; DeNard Paul D; Barral Roland Mattson Cynthla J; Blum Steven H; Klotsche John C; Kastl
Robert J; Nolan Deborah M (LMSB); Mattson Cynthia J; Ng Frank Y; Autry Patricia J; Graziano Peter J; Qaytor Paui; Allen Cary
D; Prager JoAnn; Blum Steven H; Mirabito Diane R; Graziano Peter J; Jackson William A; Schwartz Edward C; Maloy Heather;
Shatz Eileen M; Ramsey Charies B; Aramburu John M; Tancer Jody S; Grimm Danielle M; Baker Mary B; Fernandez Lewis J;
O'Shea William P; Kroening Linda M
Cc: DeNovio Nicholas J; 2einik Jonathan R; O'Connor David F P; Setzer Theodore D; Preston Arlene; Snoddy Linda E; Lay Matthew W
Subject: SILO Notice 2d Draft

Attached please find a revised draft of the SILO Notice. Recognizing that many of
us will be out of the office with the pending holidays, vacations, etc. please try to
send comments back by January 6, 2004.

<< File: SILO Notice 12-19-03.doc >>
The significant change (compared to the first draft) is R

Ls
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Starting with the next draft, we will send a blacklined version of each draft.

—Qriginal Message—-—-

From: Lay Matthew W

Sent:  Tuesday, December 09, 2003 10:58 AM

To: Olson Pam - OTP; Jenner Gregory - OTP; Solomon Eric - OTP; Hubbard Helen OTP; Cohen Jodi - OTP; Ackerman Jonathan - OTP;

’ ParkerErnilyA Wiicox Gary B; Pugh Cary D; Stevens Matthew A; BrownRobertM Blaine George J; DeNard Paul D;

Barral Roland; Mattson Cynthia J; Blum Steven H; Arritola Luis E; Onken Steven P; Klotsche John C; Kastl Robert J; Nolan
Deborah M (LMSB); Mattson Cynthia J; Ng Frank Y; Autry Patricia J; Graziano Peter J; Claytor Paui; Allen Cary D; Prager
JoAnn; Blum Steven H; Mirabito Diane R; Graziano Peter J; Jackson William A; Schwartz Edward C; Maloy Heather; Shatz
Eileen M; Ramsey Charles B; Aramburu John M; Tancer Jody S; Grimm Danielle M; Baker Mary B; Femandez Lewis J;
O'Shea William P; Kroening Linda M

Cc: DeNovio Nicholas J; Zelnik Jonathan R; O'Connor David F P; Setzer Theodore D; Preston Arlene; Lay Matthew W; Snoddy Linda E

Subject: SILO joint briefing

The SILO joint briefing Is scheduled for this Thursday, December 11, 2003, at 1111 Constlitution Ave, NW,
Room 4415, from 10 a.m. to noon. Attached please find a memorandum, diagrams for the memorandum, and a
draft Notice that would designate SILOs as listed transactions. Please note that in the draft Notice, for discussion

purposes there are two complete fact patterns --
or purposes of the briefing,

however, we thought that two complete fact situations would be heipful.

<< File: Memorandum.doc >> << File: Diagrams.ppt >> << File: Notice.doc >>

For those who cannot attend in person, a conference call will be arranged. We will send the code for you to call
in by cob tomorrow.

Matthew Lay
Room 3503

(202) 622- - é \e
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Blum Steven H

From: Mattson nynthia J
Sent:  Waednesday, December 03, 2003 7:31 PM
To: : Preston Arlene; Zelnik Jonathan R; Claytor Paul; DeNard Paul D; Allen Cary D; Prager JoAnn;

Blum Steven H: Mirabito Diane R; Graziano Peter J; Brown Robert M; Jackson William A;
Schwartz Edward C; Shatz Eileen M; Blaine George J; Aramburu John M; Tancer Jody S;
Grimm Danielle M; Baker Mary B; Setzer Theodore D; O'Connor David F P; Lay Matthew W;
Barral Roland: DeNovio Nicholas J; Stevens Matthew A; Parker Emity A; Wilcox Gary B; Pugh
Cary D; Parker Emily A ' -

Cc: Mattson Cynthia J
Subject: RE: December 4th Joint Treasury Briefing

Arlene:

This new date conflicts with an LMSB ﬂin NY to be attended by Mark Matthews and Y
John Kiotsche, in addition to Paul DeNard, Roland Barral and me. Recommend changing the date
from the 11th. -

Cindy.
—-Original Message--—
From: Preston Ariene
Sent: Wednesday, December 03, 2003 3:33 PM .
To: Zelnik Jonathan R; Claytor Paul; DeNard Paul D; Allen Cary D; Prager JoAnn; Blum Steven H; Mirabito Diane R; Graziano Peter J;

Brown Robert M; Jackson William A; Schwartz Edward C; Shatz Eileen M; Blaine George J; Aramburu John M; Tancer Jody S;
Mattson Cynthia J; Grimm Danielle M; Baker Mary B; Setzer Theodore D; O'Connor David F P; Lay Matthew W; Barral Roland;
DeNovio Nicholas J; Stevens Matthew A; Parker Emily A; Wilcox Gary B; Pugh Cary D :

Subject: December 4th Joint Treasury Briefing ‘

Message to SILO Participants: Please note the following. Thanks.

-----Qriginal Message-—

From: Preston Ariene
Sent: Wednesday, December 03, 2003 3:20 PM _
To: Zelnlk Jonathan R; Alexander. William D; Angus Barbara - OTP; Brown Robert M; Butler Deborah A; Cain Derek E; Carlisle Richard L;

Cohen Jodi - OTP; Cronin Edward F (Ted) - CT; DeNovio Nicholas J; Dewland Pamela - OTP; Doran Michael - OTP; Dubert Carl -
- OTP; Fernandez Lewis J); Hicks Hal; Hubbard Helen - OTP; Ingram Sarah H; Janet.Jones@do.treas.gov; Jenner Gregory -
OTP; Kim Julian - OTP; Kissel Benedetta A; Kroening Linda M; Lay Matthew W; Livingston Catherine E; Maloy Heather; Marks
Nancy J; Mattson Cynthia J; Musher Steven A; O'Connor David F P; Olds Frances - OTP; Olson Pam - OTP; O'Shea William P;
Paris Dominic A; Parker Emily A; Pugh Cary D; Ricca Bettie N; Setzer Theodore D; Smith Lon B; Solomon Eric - OTP; Stevens
: Matthew A: Sweetnam Bill Jr - OTP; Tawshunsky Alan; Thomas Tom R; traci.altman@do.treas.gov; Wilcox Gary 8
Subject:  December 4th Joint Treasury Briefing :

The Joint Briefing on SILOS scheduled for Thursday, December 4 from 9:30A to 12:00P has been
CANCELLED and is rescheduled for Thursday, December 11 from 10:00A to 12:00P We will
update you on the other agenda topics for the December 11 briefing shortly. Thanks.

Ariene Preston

Secretary to the Deputy Chief Counsel (Operations)
Room 3026

. 202/622-3310(ma@inno.) ... .. .-
202/622-4277 (fax no.)
Arlene. Preston@irscounsel.treas.gov E\e

760



Blum Steven H
%—

From: Claytor Paul [Paul.Claytor@irs.gov]

Sent: Wednesday, December 03, 2003 4:08 PM

To: Blum Steven H; Allen Cary D; Prager JoAnn; Claytor Paul; DeNard Paul D
Subject: RE: December 4th Joint Treasury Briefing

Hey, don't apologiie... If anything we are agile and we all keep our calendars in pencil or erasable
bytes.... .

Paul Claytor
- Senior Industry Advisor
Financial Services
M3 d-S 1 . fvisi
630-493- Y - é ”

paul.claytor@irs.gov

---—0Original Message-----

From: Blum Steven H [mailto: n.H.Blu
Sent: Wednesday, December 03, 2003 2:46 PM
To: Allen Cary D; Prager JoAnn; Claytor Paul; DeNard Paul D

Subject: FW: December 4th Joint Treasury Briefing

I'm sorry about this. They just don't seem to have their act together on meeting. I'm sure a lot is going on, but this is
not enough notice.

—---0riginal Message-----

From: Zelnlk Jonathan R
Sent: Wednesday, December 03, 2003 3:29 PM
To: Claytor Paul; DeNard Paul D; Baker Mary B; Prager JoAnn; Blum Steven H; Schwartz Edward C; Blaine George J; Aramburu John M

Subject: FW: December 4th Joint Treasury Briefing

----Original Message--—-

From: " Preston Arlene
Sent: Wednesday, December 03, 2003 3:20 PM
TJo: Zelnik Jonathan R; Alexander William D; Angus Barbara - OTP; Brown Robert M; Butier Deborah A; Cain Derek E; Carlisle Richard L;

Cohen Jodi - OTP; Cronin Edward F (Ted) - CT; DeNovio Nicholas J; Dewland Pamela - OTP; Doran Michael - OTP; Dubert Carl
- OTP; Fernandez Lewis J; Hicks Hal; Hubbard Helen - OTP; Ingram Sarah H; JanetJones@do.treas.gov; Jenner Gregory -
OTP; Kim Julian - OTP; Kissel Benedetta A; Kroening Linda M; Lay Matthew W; Livingston Catherine E; Maloy Heather; Marks
Nancy J; Mattson Cynthia J; Musher Steven A; O'Connor David F P; Olds Frances - OTP; Oison Pam - OTP; O'Shea William P;
Paris Dominic A; Parker Emily A; Pugh Cary D; Ricca Bettie N; Setzer Theodore D; Smith Lon B; Solomon Eric - OTP; Stevens
Matthew A; Sweetnam Bill Jr - OTP; Tawshunsky Alan; Thomas Tom R; trad.altman@do.treas.gov; wncox Gary B

Subject: December 4th Joint Treasury Briefing

The Joint Briefing on SILOS scheduled for Thursday, December 4 from 9:30A to 12:00P has been
CANCELLED and is rescheduled for Thursday, December 11 from 10:00A to 12:00P We will
update you on the other agenda topics forthe December 11 briefing shortly. Thanks.

Arlene Preston

Secretary to the Deputy Chief Counsel (Operations)
Room 3026

202/622-3310 (main no.)

202/622-4277 (fax no.)
Arlene.Preston@irscounsel.treas.qov

L
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Blum Steven H ——
‘From: Mattson Cynthia J |

Sent: Thursday, November 13, 2003 1:55 PM
To: Blum Steven H
Subject: RE: SILOs
Good job
———Original Message—-—-

From: Blum Steven H

Sent: Wednesday, November 12, 2003 9:37 AM

To: DeNard Paul D

Cc: Grimm Danielle M: Mattson Cynthia )
Subject: RE: SILOs )

Thank you Paul. We will see you on November 24.

—--—-Original Message-—
From: DeNard Paul D ilto: Paul Nard@®i

Sent:  Wednesday, November 12, 2003 9:36 AM
To: Blum Steven H
Subject: RE: SILOs

I will be there

—--Original Message--—

From: Blum Steven H [mailto:Steven. H.Blum@irscounsel treas, aov]
Sent: Wednesday, November 12, 2003 9:30 AM

To: DeNard Paul D; Claytor Paul 5 <
Subject: fW: SILOs

Confidential: Attorney-Client Privileged Communication ‘
Paul and Paul: . \ .

I'm an attorney on Cindy Mattson's staff. There will be a Joint-briefing on SILOs now scheduled for Novemhe-
£4..2003 from 2-5 p.m. in Room 4415 of the National Office, b'—'
b ol . & -

Would you let me know whether you will be able to attend? Please contact me, Diane Mirabito, or JoAnn
Prager with any questions you might have. -

Thank you for your help.

762



Regards,

Steve Blum
{202) 28
-—-Original Message--—
From: Mattson Cynthia J :
Sent: Tuesday, November 11, 2003 5:10 PM

To: Grimm Danielle M; Blum Steven H
Subject: FW: SILOs

-——Original Message——
From: DeNovio Nicholas ) ]
Sent: Monday, November 03, 2003 9:35 AM
To: Mattson Cynthia J; Barral Roland
Cc: Zelnik Jonathan R
Subject: SILOs

bl

RY A

Paul DeNard and Claytor called me F riday to discuss a —

The Nov 20th meeting/briefing on SILOs came up and | suggested that it is important

enough for both to attend.
Just an FYI.
NJD
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Blum Steven H | - - |
%

From: DeNard Paul D [Paul.D.DeNard@irs.gov]
Sent: Wednesday, November 12, 2003 9:36 AM
To: Blum Steven H
Subject: : RE: SiLOs
| will be there

~---Original Message-—

From: Blum Steven H [mailto: i

Sent: Wednesday, November 12, 2003 9:30 AM

To: DeNard Paul D; Claytor Paul

Subjectt  FW: SILOs

Confidential: Attorney-Client Privileged Communication

Paul and Paul:

Would you let me know whether you will be able to attend? Please contact me, Diane Mirabito, or JoAnn Prager with
any questions you might have.

Thank you for your help.
Regards,

Steve Bium
(202) 283-

----Original Message--—
From: Mattson Cynthia )
Sent: Tuesday, November 11, 2003 5:10 PM
To: Grimm Danietle M; Blum Steven H
Subject:  Fw: SILOs

—~---Original Message----
From: DeNovio Nicholas J
Sent: Monday, November 03, 2003 9:35 AM
To: Mattson Cynthia J; Barral Roland

Ce: Zelnik Jonathan R

764

I'm an attorney on Cindy Mattson’s staff. There will be a Joint-briefing on SILOs now scheduled for November 24
2003 from 2-5 p.m. in Room 4415 of the National Ofﬁce.#-—_z——'

bl



Subject: SILOs

Paul DeNard and Claytor called me Friday to discuss a NN

. The Nov 20th meeting/briefing on SILOs came up and | suggested that it is important enough for
both to attend. ,

L:,?;/wag

Just an FYI.
" NJD
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Blum Steven H

B

From: Claytor Paul [Paul.Claytor@irs.gov]

Sent: _ Wednesday, November 12, 2003 9:33 AM
To: Blum Steven H; DeNard Paul D; Claytor Paul
Subject: RE: SILOs .

! have it on mi calendar. Itis absoluteli vital that Cag Allen is there. He REALLY understands the5 <

Paul Claytor
Senior Industry Advisor
Financial Services

Lap nd Mid-s3 . i
630-493-

paul.claytor@irs.qov
-—--Original Message-—— . )
From: Blum Steven H [mailto:Steven.H.Blum@irscoynsel.treas. qov)
Sent: Wednesday, November 12, 2003 8:30 AM
To: DeNard Paul D; Claytor Paul

Subject: FW: SILOs
Confidential: Attorney-Client Privileged Communication

Paul and Paul:

I'm an attorney on Cindy Matison's staff. There will be a Joint-briefing on SILOS now sched
2003 from 2-5 p.m. in Room 4415 of the National Ofﬁce-m

Ly

Would you Jet me know whether you will be able to attend? Flease contact me, Diane Mirabito, or JoAnn Prager with
any questions you might have.

- Thank you for your help. — -~ - - - — : e s
Regards,
Steve Blu

{202) 283 | | bl
—---Original Message-—- |
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From: Mattson Cynthia )

Sent: Tuesday, November 11, 2003 5:10PM
To: Grimm Danielle M; Blum Steven H
Subject: FW: SILOs

—0riginal Message—-

From: DeNovio Nicholas )
Sent: Monday, Novemnber 03, 2003 9:35 AM
To: Mattson Cynthia J; Barral Roland
cc Zeinik Jonathan R .
Subject: SILOs '
- | . bay/t]e3

Paul DeNard and Claytor called me Friday to discuss —

The Nov 20th meeting/briefing on SILOs came up and | suggested that it is |mportant enough for
both to attend.

Just an FYI.
NJD
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Blum Steven H :
\

From: Mattson Cynthia J -

Sent: Tuesday, November 11, 2003 5:09 PM
To: Blum Steven H; Grimm Danielle M
Cc: Mattson Cynthia J

Subject: RE: SILOs conference call

Sorry for delay. All fine with me. Can you double check and make sure that the 4 people he
mentioned will be at the briefing? Thanks.

—--Original Message--—-

From: Bium Steven H '
Sent: Monday, November 03, 2003 11:38 AM
To: Mattson Cynthia J; Grimm Danielle

Subject: SILOs conference call '
Confidential: Attorney-Client Privileged Communication

Cindy and Danielle;

| was on a SILOs call with Nick DeNovio this morning. He discussed the Joint-Briefing currently set for November 20
with Treasury. :

Nick indicated that he now strongly favors listing SILOs, but wants to base the listing notice on substance over form
arguments similar to the arguments used in LILOs, rather than tax accounting arguments (about tacking and the
Pickie rule trumping QTESs). The task force all agreed with Nick's thinking. Diane Mirabito and Jody Tancer were very
helpful in emphasizing the need to list or get some kind of LMSB directive that will force agents to work these cases.

Please let me know if you have any questions.
Regards,

- Steve Blum
X3-
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Blum Steven H '
From: Mattson Cynthia J : '

Sent: Tuesday, November 11,2003 5:10 PM
To: Grimm Danielle M; Blum Steven H
Subject: FW: SILOs

- ====-Original Message-—

From: DeNovio Nicholas J

Sent: Monday, November 03, 2003 9:35 AM

To: Mattson Cynthia J; Barral Roland

Cc: Zelnik Jonathan R

Subject: SILOs

: : L2 /W
Paul DeNard and Claytor called me Friday to discuss _ -

The Nov 20th meeting/briefing on SILOs came up and | suggested that it is important enough for
both to attend,

Just an FYI.
NJD

769



Blum Steven H

“

From: Bium Steven H

Sent: Thursday, November 06, 2003 9:31 AM
To: Allen Cary D; Blum Steven H :
Cc: Zelnik Jonathan R

Subject: _ RE: SILO Briefing

Thank you Cary. We greatly appreciate your help and flexibility. As soon as Jon confirms the date and time, | will let you

know.

---—--0Original Message—---
From:  Allen Cary D [mailto:Cary.Allen@irs.gov)
Sent: Thursday, November 06, 2003 9:07 AM -
To: Blum Steven H
Cc: Zelnik Jonathan R

Subject: RE: SILO Briefing

Steve/John,

| have a trip scheduled to visit 3 audit teams in the NYC area from 11-17 to 11-26. | plan on
adjusting my schedule to fit yours. Just let me know what the final date, time and location will
be. | have already booked a flight from LGA to DCA for the 20th but will change as needed. If
possible try to set the final date by Friday the 14th so that | can change my flight(s) as needed.

CDA

-----QOriginal Message--—-
From: Blum Steven H [mailto: H.
Sent:  Wednesday, November 05, 2003 3:57 PM
To: Zelnik Jonathan R
Cc: Alien Cary D
Subject: RE: SILO Briefing

My understanding was that Cary was planning to come in on the 20th.
Cary:
Would yo-u let Jon and me know about your availability for the afternoon of November 24th,

—--Original Message-----
From: Zelnik Jonathan R
Sent: Wednesday, November 05, 2003 3:55 PM
To: Blum Steven H
Cc: Allen Cary D
Subject: RE: SILO Briefing

Is Cary available for the 24th?

—---Original Message-----

From: - Blum Steven H
Sent: Wednesday, November 05, 2003 3:55 PM
To: Zelnik Jonathan R
Cc: Allen Cary D; Prager JoAnn; Grimm Danielle M
Subject: FW: SILO Briefing

Importance: High
Jon:

When will you know for sure on the date? Cary Allen will need to know in order to make travel

1
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arrangements into Washington.

Thank you for your help. ,

Steve Blum ‘ : | .

(202) 263 S | 5¢
From: Zelnik Jonathan R

Sent: Wednesday, November 05, 2003 3:48 PM

To: Claytor Paul; DeNard Paul D; Allen Cary D; Prager JoAnn; Blum Steven H; Mirabito Diane R; Graziano Peter )

Brown Robert M; Jackson William A; Schwartz Edward C; Shatz Eileen M; Blaine George J; Aramburu John M;
Tancer Jody S; Mattson Cynthia J; Grimm Danielle M; Baker Mary B .

Ce: , O'Connor David F P; Lay Matthew W; Setzer Theodore D; DeNovio Nicholas J; Barral Roland

Subject: SILO Briefing

Importance: High

The SILO Brieﬁng o.riginally scheduled for November 20 may be rescheduled to
November 24 (most likely the afternoon). If you are unable to attend on the 24th,
please let me know..
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Blum Steven H

From: Blum Steven H . ‘

Sent: Monday, November 03, 2003 1:16 PM

To: Prager JoAnn; Blum Steven H

Cc: Allen Cary D .

Subject: RE: SILOs Joint Briefing (November 20, 2003)
JoAnn and Cary:

It is currently on the general joint-briefing schedule for 9 AM on the 20th in Roofn 4415 of the National Office. Diane
_Mirabito may have other information for you regarding what to expect.

-----QOriginal Message—-

From:
Sent:
To:
Ce:

Prager JoAnn {mailto:JoAnn. Prager@irs,qov)
Monday, November 03, 2003 1:05 PM

Blum Steven H

Allen Cary D

Subject: RE: SILOs Joint Briefing (November 20, 2003)

Thanks for the info. As soon as you know when the briefing will be (AM or PM) let me know so we can make
appropriate travel plans for Cary. -

Jo Ann Prager
Manager, Tax Shelter Issues
LMSB: Prefiling and Technical Guidance, Group 10

Telephone: 202-283--- ‘ B o va

FAX: 202-283-8406

cell Phone: [N

-----Original Message-----

From: Blum Steven H [mailto:Steven.H.Blum@®irscounsel.treas.qov
Sent: Monday, November 03, 2003 11:49 AM .

To: Alien Cary D; Prager JoAnn

Subject: SILOs Joint Briefing (November 20, 2003)

Hi JoAnn and Cary.

Nick DeNovio held é conference call this morning with Counsel regarding the Joint-Briefing at Treasuryon :
SILOs currentl ber 20, 2003. Hei L
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Blum Steven H
“

From: ~ Grimm Danielle M

Sent: Friday, October 31, 2003 5:18 PM
To: Blum Steven H

Subject: RE: SILO MEETING

Steve, | assume you will contihue to carry this matter for HQ ? Will you be participating in the call and briefing
? .

-----Original Message-—-
From: DeNovio Nicholas J
Sent: Wednesday, October 29, 2003 4:19 PM ,
To: Allen Cary D; Prager JoAnn; Blum Steven H; Mirabito Diane R; Graziano Peter J; Brown Robert M; Jackson William A; Schwarlz

Edward C; Shatz Eileen M; Blaine GeorgeJ Aramburu John M; Tancer Jody S; Mattson Cynthia J; Grimm Danielle M; Baker -
Mary B; Claytor Paul; DeNard Paul D; Zelnik Jonathan R; O'Connor David F P; Lay Matthew W; Setzer Theodore D

Cc: Snoddy Linda E

Subject: SILO MEETING

| would like to schedule a conference call for early next week to discuss next steps.

Given the number of participants and travel schedule, | would also suggest that we should at this
time target a date for a joint briefing with Treasury.

Please consider November 20 or, more likely, December 4. Gary informs me that these are the
two best alternatives before the new year, and | believe that we do not want to wait that long.

Please respond to Linda on conference call availability and your availability to attend either on the
20th or the 4th.

NJD
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Blum Steven H

From: Mattson Cynthia J

Sent: Friday, October 31, 2003 1:54 PM

To: DeNovio Nicholas J; Allen Cary D; Prager JoAnn; Blum Steven H; Mirabito Diane R; Graziano
Peter J; Brown Robert M; Jackson William A; Schwartz Edward C; Shatz Eileen M; Blaine
George J; Aramburu John M; Tancer Jody S; Grimm Danielle M; Baker Mary B; Claytor Paul;
DeNard Paul D; Zelnik Jonathan R; O'Connor David F P; Lay Matthew W: Setzer Theodore D

Ce: Snoddy Linda E :

Subject: RE: SILO MEETING

Will Linda be sending a calendar invitation to give us the time and place?

---—0Original Message---—

From: DeNovio Nicholas )
Sent: Thursday, October 30, 2003 7:30 PM .
To: Allen Cary D; Prager JoAnn; Blum Steven H; Mirabito Diane R; Graziano Peter J; Brown Robert M; Jackson William A; Schwartz

Cc

Edward C; Shatz Eileen M; Blaine George J; Aramburu John M; Tancer Jody S; Mattson Cynthia J; Grimm Danielle M; Baker
Mary B; Claytor Paul; DeNard Paul D; Zeinik Jonathan R; O'Connor David F P; Lay Matthew W, Setzer Theodore D
Snoddy Linda E :

Subject: RE: SILO MEETING

Gary just informed me that the Joint Briefing was set for the 20th of November by he and Eric
today, as apparently they would like to get this on the schedule as soon as possible.

--—-Original Message--—

From: DeNovio Nicholas )

Sent:  Wednesday, October 29, 2003 4:19 PM

To: Allen Cary D; Prager JoAnn; Blum Steven H; Mirabito Diane R; Graziano Peter J; Brown Robert M; Jackson William A; Schwartz
Edward C; Shatz Eileen M; Blaine George J; Aramburu John M; Tancer Jody S; Mattson Cynthia J; Grimm Danielle M;
Baker Mary B; Claytor Paul; DeNard Paul D; Zelnik Jonathan R; O'Connor David F P; Lay Matthew W; Setzer Theodore D

Ce: Snoddy Linda E

Subject: SILO MEETING

| would like to schedule a conference call for early next week to discuss next steps.

Given the number of participants and travel schedule, | would also suggest that we should at
this time target a date for a joint briefing with Treasury.

Please consider November 20 or, more likely, December 4. Gary informs me that these are
the two best alternatives before the new year, and | believe that we do not want to wait that
long.

Please respond to Linda on conference call availability and your availability to attend either on
the 20th or the 4th.

NJD
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Blum Steven H | ' ,
m

From: + Mattson Cynthia J

Sent: . Thursday, October 09, 2003 5:37 AM

To: ' Blum Steven H; Grimm Danielle M; Kastl Robert J; Knapp Nancy V
Subject: RE: Summary of SILO Joint-Briefing - October 8, 2003

‘Thanks - excellent summary

—Original Message-----

From: Blum Steven H

Sent: Wednesday, October 08, 2003 4:19 PM

To: Grimm Danielle M; Mattson Cynthia J; Kastl Robert J; Knapp Nancy V
Subject: Summary of SILO Joint-Briefing - October 8, 2003 ‘

Confidential: Attorey-Client Privileged Communication

" Here is a brief summary of key points from today’s SILO joint-briefing. | hope it is helpful to you.
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Grice-Winston Cozet

t“.

From: ~ LaBelle Peter J

Sent: Thursday, September 16, 2004 6:18 PM
To: ~ Grimm Danielle M
Subject: RE: SILO Meeting

Just to give you a quick summary, " Cary Allen and Diane Mirabito
explained SiL.Os to a team of four Appeais officers and then asked for some feedback. T

That's where it was left.

by

Peter J. LaBelle : -
Deputy Division Counsel : . [ (
Phone (202) 283- :

Fax (202) 283-7176

-----Original Message——

From: Grimm Danielle M
Sent: Tuesday, September 14, 2004 11:30 AM
To: LaBelle Peter )

Subject: SILO Meeting

I rec'd your voicemail about a meeting re SILOs on Thursday. | can't seem to reach you so | thought |
would send an email. | don't know anything about a meeting on Thursday. | don't have an invite on my
calendar. '

Danielle M. Grimm

Senior Legal Counsel

(Tax Shelters), CC:LM

202-283- .

Fax 202-283-7176 | . L =
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Grice-Winston Cozet

From: LaBelle Peter J

Sent: Wednesday, August 18, 2004 2:27 PM
To: Connelly Edward W . .
Cc: . Barral Roland: Graziano Peter J; Knapp Nancy V; Dunnigan Abigail Foster; Petronchak Kathy

K; Mattson Cynthia J; Zelnik Jonathan R; Russ Cary; Grimm Danielle M; Camper Diane L;
: Mirabito Diane R; Tancer Jody S :
Subject: RE: SILO Issue Management Team (IMT)

Ned, ¥

There was some mis-communication on this IMT. Entirely my fault. The LMSB counsel representative is Diane
Mirabito. Sorry for the confusion.

Peter J. LaBelle . | _
- Deputy Division Counsel SLQ

Phone (202) 283—P
Fax (202) 283-71

—----QOriginal Message-——

From: Grimm Danielle M

Sent: Friday, August 13, 2004 1:31 PM

TJo: Connelly Edward W; Camper Diane L ‘

Cc: . Barral Roland; Graziano Peter J; Knapp Nancy V; Dunnigan Abigail Foster; Petronchak Kathy K; LaBelle Peter J; Mattson Cynthia J;

Zelnik Jonathan R; Russ Cary
Subject: SILO Issue Management Team (IMT)
Importance: High

Ned,

At the SILO meeting held on Wednesday, August 11th, a decision was made to establish an IMT. Counsel
was asked to provide names of representatives to be a part of this team. The LMSB field counsel will be
Abbie Dunnigan-Foster. The National Office representative will be Jonathan Zelnik. Please contact Jon

* and Abbie once you decide when these meetings will commence. Thanks.

Danielle M. Grimm

Senior Legal Counsel

(Tax Shelters), CC:ILM |

202-283- L.
Fax 202-283-7176
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Grice-Winston Cozet _ |

From: Barral Roland

Sent: Tuesday, July 20, 2004 10:06 AM

To: &LM All AC; &LM All MGRS _

Cc: Korb Donald L; Rocen Donald L; O'Connor David F P; Zelnik Jonathan R; Pugh Cary D;
Mirabito Diane R; Dunnigan Abigail Foster; DeNard Paul D; Shott Barry

Subject: Coordination of SILO Cases

As you know, Paul DeNard. Financial Services Industry Director, is the SILO Champion. As such, |
serve as his primary counsel on SILO matters. Much is in the works for SILOs. A CIP, followed by

an ASG are expected in the very near future.

To assist us, please notify Associate Area Counsel (IP) Peter Graziano via e-mail of any known
SILOs in your group/Area. Moreover, please keep Peter posied of any major developments,
anticipated movement from examination to appeals, any settlement gestures, and any contact with an

external coalition groups.

Within Area 1, review of all SILO matters is being consolidated under Peter Graziano.
Roland Barral

Area Counsel
Financial Services, LMSB
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Grice-Winston Cozet _ - . - |

From: | LaBelle Peter J

Sent: _ Friday, December 10, 2004 3:44 PM

To: ' Barral Roland; Graziano Peter J; Grimm Danielle M; Mirabito Diane R: Dunnigan Abigail
Foster _

Subject: : FW: Green sheet circulation: notice designatling sale-in sale-out transactions as listed
transactions

Finally.

Peter J. LaBelle :

Acting Division Counsel ‘ : . \é\

Phone - (202) 283F
Fax - (202) 283-71

-----0riginal Message-—

From: Crisalll Donna M
Sent: Friday, December 10, 2004 2:43 PM ' '
To: Zelnik Jonathan R; &FIP REVIEW; Alexander William D; Allison Jeffrey C; Arndt Melissa D; Ashford Tamara W; Blaine George J;

Brown Robert M: Butler Deborah A; Campbell Carol A; Cohen Edward S; DeNovio Nicholas J; Erickson Robert A; Evans Camille B;
Fayne Denise S; Geier Janice B; Goldstein Allen; Hicks Hal; Hubbard Helen - OTP; 1Ingram Sarah H; Kalzen Mark S; Korb Donald L;
LaBelle Peter J; Maloy Heather; Mamo Paul J; Marks Nancy J; Munroe David; Musher Steven A; Olson Nina E; Paris Dominic A; Pugh
Cary D; Rocen Donald T; Ryan Diane AP; Schneiderman Henry 5; Solomon Louis M; Terry Thomas D; Thoma Nancy A; Thomas
Thomas R (Division Counsel); Todd Richard W; Turner Shar B; Wall Judith M

Cc . Ackerman Jonathan - OTP; Aramburu Johh M; Young Donna Marie

Subject: Green sheet circulation: notice designating sale-in sale-out transactions as listed transactions

This notice disallows tax benefits claimed by taxpayers who enter into sale-in, lease-out (SILO)

transactions and designates SILOs as listed transactions. Comments are requested by COB

December 17.

SILO Notice Green SILO Notice
12-10-04.doc...  xecutive Summary .

Donna M. Crisalli
Special Counsel (ITA) :
Room 4050 l:)(.g

(202) 622 Y
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From: Arndt Melissa D .

Sent: : Friday, December 10, 2004 4:27 PM
To: - &LM PG Circ; 8LM Shelters

Subject: CIRC. - SILO Listing Notice -- 12/18/04

This notice disallows tax benefits claimed by taxpayers who enter into sale-in, lease-out (SILO) transactions and
designates SILOs as listed transactions. |

lea vide vour ¢ en cem 2

THE ATTACHED DOCUMENT INCLUDES STATEMENTS SUBJECT TO THE ATTORNEY-CLIENT
PRIVILEGE AND THE ATTORNEY WORK PRODUCT PRIVILEGE. THIS DOCUMENT SHOULD .
NOT BE DISCLOSED TO ANYONE. YOU ARE HEREBY NOTIFIED THAT ANY DISCLOSURE,
COPYING, OR DISTRIBUTION, OR THE TAKING OF ANY ACTION IN RELIANCE ON THE
CONTENTS OF THIS INFORMATION IS STRICTLY PROHIBITED. THE POSITIONS SET FORTH
IN THIS DOCUMENT SHOULD NOT BE INTERPRETED AS OFFICIAL POSITIONS OF THE IRS.

. SILO Notice Green
12-10-04.dox...

Melissa D. Arndt -
e & Mid-Size Business Division
Senior Legal Counsel (Research & Planning)
Phone: (202) 283- | | L
Fax: (202) 283-7176 |
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From: AmdtMelisse D

Sent:  Friday, December 17, 2004.12:43 PM _

To:  Petronchak Kathy K; O'Donnell Douglas W; Grimm Danielle M
Subject: FW: SILO listing —

FYl

 Melissa D. Amdt . |
Lasge & Mid-Size Business Division . | ' ‘
Senior Legal Counsel esearch & Plannin - |

Phone: (202) 283- | ' L,
Fax: (202) 283-7176

—.--Original Message——-

From: Ingram Sarah H [mailto:Sarah.H.lngram@irs.gov]

sent: Friday, December 17, 2004 12:39 PM

To: Ashford Tamara W; Klotsche John C; Schwimmer Mark 1; Crisalli Donna M; Zelnik Jonathan R; Ackerman
Jonathan - OTP :

Cc: Arndt Melissa D; Brown Robert M; Geier Janice B; Young Donna Marie; Terry Thomas D; Miller Steven T;
munroe David; Marks Nancy J; Ingram Sarah H: Hubbard Helen - oTpP

Subject: SILO listing -

+FIGE Division herebv comments on the draft listing of the SILO transaction. T

Lg
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E—— T W
From: Arndt Melissa D _ |

Sent: Monday, December 20, 2004 3:53 PM _

To: &LM All IP; 8LM Shelters; Allen Cary D; McClanahan Il Frank C; Mirabito Diane R; Liberator

Amy; Winters Michael A; Petronchak Kathy K; O'Donnell Douglas W, Grimm Danielle M;

Arndt Melissa D
Cc: LaBelle Peter J: Arndt Melissa D
Subject: FW: CIRC. - SILO Listing Notice — 12/18/04

Antached is a revised draft of the STLO Notice showing changes from the green sheet copy.

SILO Notice
Jearance 12-20-04..

Melissa D. Arndt .
e & Mid-Size Business Division
Senior Legal Counsel (Research & Planning) o
Phone: (202) 283 : |
Fax: (202) 283-7176 | LG

—---QOriginal Messagé—--
From: Aramburu John M

Sent: Monday, December 20, 2004 1:46 PM

To: Crisalli Donna M; Arndt Melissa D

Cc: Blaine George J; O'Connor David F P; Zelnik Jonathan R
Subject: RE: CIRC. -- SILO Listing Notice -- 12/18/04

Melissa,

Thanks to all who commented. | am responding to your request that we notify you of how the comments were handled. L <
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Should | send you or someone else at Division Counsel a draft that incorporates addp!ed changes?

John Aramburu | |
Senior Counsel 13 (q
CC:ITA:S

2o

----Original Message———
From: . Crisalli Donna M

Sent: - Tuesday, December 14, 2004 8:49 AM
To: Amndt Melissa D
Cc: Blaine George J; Aramburu John M

Subject:  FW: CIRC. - SILO Listing Notice — 12/18/04

Melissa, thanks for your comment. 1am forwarding your email to George and John who have
worked on the substance of the notice and who will be able to respond to you. Jon Zelnik's office
has also been very hands-on. On this particular project I'm functioning as the paralegal.

Donna M. Crisalli
Special Counsel (ITA)

Room 4050
(202) 622-- | | 5 (Q

—-0riginal Message——

From: Arndt Melissa D
Sent: Monday, December 13, 2004 6:29 PM
To: Crisalli Donna M
Cc: Amdt Melissa D

Subject: FW: CIRC. - SILO Listing Notice - 12/18/04

Donna -- I am forwarding some comments on the SILO Listing Notice. LMSB is very interested in this notice
and I anticipate that there will be additional comments which1 will forward on as I receive them. Would you
send an e-mail letting me know the disposition of these comments so that I can share that information with the

relevant people?

<<Message: FW: CIRC. -- SILO Listing Notice -- 12/18/04 >>Thanks,

Melissa D. Arndt

e & Mid-Size Business Division
Senior Legal Counsel (Research & Planning)
Phone: (202) 283- .

Fax: (202) 283-7176 L
-----Original Message---—

From: McClanahan 111 Frank C

Sent: Monday, December 13, 2004 8:40 AM

To: Arndt Melissa D

Cc Dow Harmon B

~ Subjectt  FW: CIRC, - SILO Listing Notice — 12/18/04

_ Hi Melissa. | have some comments on the Notice.




§
l

L<

-—---0Original Message—-
From: Dow Harmon B :
Sent: Friday, December 10, 2004 4:25 PM
To: William Merkle (Merkle William G); Benjamin De Luna (De Luna Benjamin A); Fried Clint M

(CIint.M.Fried@lRSCOUNSEL.TREAS.GOV); Gannon Richard H (RIchard.H.Gannon@lRSCOUNSEL.TREAS.GOV); James Lanning

(James.c.Lanning@IRSCOUNSEL.TREAS.GOV); Pam Gibson V (Gibson Pam V); Reid Huey (Huey Reid M); Bob Shilliday Jr

(Shilliday Robert Jr J); Steven Guest (Guest Steven R); Vicki Hyche (Hyche Vicki 3); Rogelio Villageliu (Villageliu Rogelio A);
Dow Harmon B; Barry William F (Willlam.F.Barry@lRSCOUNSEL.TREAS.GOV); Michael Calabrese (Calabrese Michael J); Carol
McClure (Carol.B.McClure@lPSCOUNSEL.TRF_AS.GOV); Frank McClanahan (Frank.c.McGanahanlll@lRSCOUNSEL.TREAS.GOV);
Serglo Garcia-Pages (Garcia-Pages Sergio); Gray James E (James.E.Gray@lRSCOUNSEL.TREAS.’GOV); James Cascino
(James.M.Cascino@l} RSCOUNSEL.TREAS.GOVY); Kirk Chaberski (Kirk.S.Chaberski@lRSCOUNSEL.TREAS.GOV); Patricia Taylor .
(Taylor Patricia Y); Andrew Tiktin (Tiktin Andrew M) ‘

Subject: FW: CIRC. - SILO Listing Notice - 12/18/04 ’

Report time on this into the following techmis file:

2004-2005 Published Guidance Notice Review -- NOT-153578-04 wli 3

——-QOriginal Message—-

From: Arndt Melissa D
Sent: Friday, December 10, 2004 3:27 PM
To: &LM PG Circ; &LM Shelters

Subject:  CIRC. - SILO Listing Notice — 12/18/04 |
This notice disallows tax benefits claimed by taxpayers who enter into sale-in, lease-out (SILO) transacuons and
) desxgqatg_s_SI_LOs as listed transactions. |

le rovide vour commen Decem 2004

THE ATTACHED DOCUMENT INCLUDES STATEMENTS SUBJECT TO THE ATTORNEY-
CLIENT PRIVILEGE AND THE ATTORNEY WORK PRODUCT PRIVILEGE. THIS DOCUMENT
SHOULD NOT BE DISCLOSED TO ANYONE. YOU ARE HEREBY NOTIFIED THAT ANY
DISCLOSURE, COPYING, OR DISTRIBUTION, OR THE TAKING OF ANY ACTION IN

3
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RELIANCE ON THE CONTENTS OF THIS INFORMATION IS STRICTLY PROHIBITED. THE
POSITIONS SET FORTH IN THIS DOCUMENT SHOULD NOT BE INTERPRETED AS .

OFFICIAL POSITIONS OF THE IRS.

<<File: SILO Notice Green 12-10-04.doc >>

Melissa D. Amdt
¢ & Mid-Size Business Division |
Senior Legal Counsel (Research & Planning) | |
Phone: (202) 283- | é (0
Fax: (202) 283-7176
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From: . Arndt MelissaD -
Sent: Wednesday, December 22, 2004 1:29 PM
To: &LM PG Circ
Cc: &LM Shellers
Subject: FW: SILO Notice
FY]
‘Melissa D. Arndt
e & Mid-Size Business Division _
Senior Legal Counsel (Research & Planning) | , . l, \Q
Phone: (202) 283 : |
Fax: (202) 283-7176
~---Qriginal Message-—
From: Fahey Douglas A
Sent: ' Wednesday, December 22, 2004 12:14 PM
To: : Ackerman Jonathan - OTP; Ashford Tamara W ~
Cc: Hubbard Helen - OTP; DeNovio Nicholas J; Brown Robert M; Blaine George J; Crisalli Donna M; Arndt Melissa D; Zelnik Jonathan R
Subject: SILO Notice : _

The attached proposed notice has been approved by CC:ITA and has been submitted to the Chief
Counsel for approval. :

i |

SILO Notice SILO Notice
“iearance.doc (56 ..xecutive Summary . . é _

Doug Fahe
622~
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From: Barral Roland .

Sent: Wednesday, February 16, 2005 10:27 AM

To: | Knapp Nancy V: Grimm Danielle M; LaBelle Peter J

Cc: Aramburu John M:; Blume Arlene A; Brown Robert M: O'Connor David F P; Zelnik Jonathan

R; Lee Shirley S; Whiteaker Stephen C; Claybough Cheryl P; O'Donnell Douglas W;
Petronchak Kathy K; Shott Barry; DeNard Paul D; Graziano Peter J; Martin Robert A

Subject: RE: SILO Listing Notice - 2/11/05 - Related CIP

Yesterday, Jon Zelnik and Peter Graziano discussed the status of the CIP and Zelnik reported that there are ohly minor
tweaks needed io the CIP to accommodate some minor changes made by Treasury to the listing notice. _Zelnik re orted

that Dave O'Connor is working on thi h !:. /
53

This should free up John Aramburu so that he can - G 183
Hi ulies. y Dunnigan and Tom Kerrigan will take over Diane Mirabito's work on LILOs and hy
SILOs. The Chief Counsel was very pleased with Diane's assignment. NS

----Original Message—~—

From: Knapp Nancy V

Sent: Wednesday, February 16, 2005 10:12 AM

To: Grimm Danielle M; LaBelle Peter ]

Cc: Aramburu John M; Blume Ariene A; Brown Robert M; O'Connor David F P; Zelnik Jonathan R; Lee Shirley S; Whiteaker Stephen C;
Claybough Cheryl P; O'Donnell Douglas W; Petronchak Kathy K; Shott Barry; DeNard Paul D; Graziano Peter J; Martin Robert A;
Barral Roland :

Subject: SILO Listing Notice - 2/11/05 - Related car -

Danielle and Peter,

I made a few inquiries about the SILO CIP yesterday morning, in preparation for an
afternoon presentation at the banking subindustry meeting. You may recall that the
draft CIP was suspensed until issuance of the listing notice. I will ask TS54510 to

restore the assignment to active status.

My understanding is the CIP should be through N.O. review in the next few weeks. Barry
Shott showed me a blackberry message yesterday in which Peter Graziano informed him
that Jon Zelnik estimated completion of N.O. review by the end of next week. At about

the same time, John Arambaru in CC:ITA informed me that he should be able to get to

the CIP in a week or two. John explained that the CI1P 55

John appreciates the high priority but noted that he has his hands full in
| | and doing work on the pending FOIA sui?
LN

I've also had inquiries about the CIP from Cheryl Claybough and Shirley Lee. I gave

Cheryl a two-week estimate but noted that the CIP will then have to go through the
 LMSB final-clearance process. ‘That process includes sign-off by the industry directors

and several executives plus release of the document to the Hill. That work is shepherded

by Shirley Lee and normally takes in excess of 30 days. I will work with Shirley to

expedite that process as much as possible.

---—-0riginal Message---—

From: Grimm Danielle M .
Sent: Tuesday, February 15, 2005 12:01 PM
Jo: &LM HQ Employees; &LM Sheiters
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From: -Blum Steven H
Sent: Friday, January 16, 2004 3:21 PM
To: Grimm Danielle M; Mattson Cynthia J
Subject: FW: SILO Notice 1-16-04.doc

SILO Notice SILO Notice

-16-04.doc (118 K.1-16-04 (checked)...
: FYI

----- Original Message-----
From: DeNovio Nicholas J

Sent: Friday, January 16, 2004 3:20 PM
To: Mirabito Diane R; Allen Cary D; Prager JoAnn; Aramburu John M; Shatz Eileen M; Blum

Steven H; Stevens Matthew A; Pugh Cary D
Cc: Lay Matthew W; Zelnik Jonathan R
Subject: FW: SILO Notice 1-16-04.doc

Latest draft. Please forward within your offices/groups.

Comments to Matt Lay please by Wednesday January 21.

Thanks.

! 809



Cc: Dever James P; Avazian Andrea D; Jallade Louis E; Misir Bisamber; Patel Debbie J; Desousa Brian )
Subject: SILO Listing Notice - 2/11/05

<« File: silo notice.RTF >>
You may have already seen this but thought it worth circulating.

A new listing notice was issued on Friday, 2/11/05 (Notice 2005-13) for transactions commonly
referred to as SILOs.

2 808



From: Blum Steven H

Sent: Monday, November 03, 2003 8:29 AM
To: Grimm Danielle M

Subject: o RE: SILO MEETING

Hi Danielle.

| contacted Linda Snoddy and asked to be included in both. | told her | could be available at Nick's convenience for both
meetings. | have yet to hear of a meeting time for the conference call, but have the joint-briefing on my calendar. | will
contact Linda this morning to see about whether a conference call has been scheduled. Not having attended a joint-

briefing in the past, is there something | should be doing to prepare for this?

Thank you for any information you can provide.

Regards, - | ‘ _ | | lo\o

Steve Blum
X3- '
----Original Message-——-
From: Grimm Danielle M
Sent: "Friday, October 31, 2003 5:18 PM
To: Blum Steven H

Subject: RE: SILO MEETING

Steve, | assume you will continue to carry this matter for HQ ? Will you be participating in the call and
briefing ? |

-—---0Original Message—
From: DeNovio Nicholas )

Sent:  Wednesday, October 29, 2003 4:19 PM
To: Allen Cary D; Prager JoAnn; Blum Steven H; Mirabito Diane R; Graziano Peter J; Brown Robert M; Jackson William A; Schwartz

Edward C; Shatz Eileen M; Blaine George J; Aramburu John M; Tancer Jody S; Mattson Cynthia J; Grimm Daniefle M;
Baker Mary B; Claytor Paul; DeNard Paul D; Zeinik Jonathan R; O'Connor David F P; Lay Matthew W; Setzer Theodore D

Cc: Snoddy Linda E
Subject: SILO MEETING

| would like to schedule a conference call for early next week to discuss next steps.

Given the number of participants and travel schedule, | would also suggest that we should at
this time target a date for a joint briefing with Treasury.

Please consider November 20 or, more likely, December 4. Gary informs me that these are
the two best alternatives before the new year, and | believe that we do not want to wait that

Iong.

Please respond fo Linda on conference call availability and your availability to attend either on
the 20th or the 4th. ) |

NJD
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From: Blum Steven H

Sent: Monday, October 27, 2003 10:14 AM
To: ' ‘Grimm Danielie M

Subject: RE: SILO

Hi D_anielle.

Below, please find a draft which | hope incorporates what you need. | called Diane Mirabito to ask her to send me a list of
the shelter task force members. I've never received any information about this task force, other than our initial discussions
that you wanted me to participate. | also asked Debbie Patel and Mary Baker to provide me with the summaries of the
transaction they used for the Commissioner's brjefing book. If any of these people get back to me, | will update this for
you. in the meantime, | wrote up a short summary, that gives you what | understand to be the basics. | hope this is useful

to you. Please let me know if you have questions.

Best regards,

Steve Blum | | 7 5 \,

X3-8627
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_ Task Force:  Steve Blum, CcC:1M

Diane Mirabito, LM

- Joanne Prager, PFTG

~ Cary Allen, LMSB
Pat Autry, LMSB
Peter Graziano, LM
Jody Tancer, LM
Paul DeNard, LMSB
Robert Brown, ITA
William Jackson, ITA
Edward Schwartz, ITA
John Arambury, ITA
Eileen Schatz, PSI
George Blaine, PA

Associate Contacts:

- Briefing w Treasury on 10/8/2003 and others held to-discuss legal issues and impact.

“Nick’s office working w Treasury to develop appropriate legal arguments to advance in !Dg
these cases. There are some particular concerns about

~---Original Message-——

From: Grimm Danielie M )
Sent: Friday, October 24, 2003 6:24 PM
To: Bium Steven H :

Subject:  SILO

Steve,

Can you please fill in the names of the other Task Force members and include a brief description of the
transaction (s) (no longer than 2/3 of a page). This will become part of a record that I maintain on emerging
;ssues and the information may also be placed on the OTSA website. Before that happens, though, we will
_ pass the description by Cary and Diane. 1know that a description was included in the SFC Hearing Prep
““Book. Perhaps you should simply drop that'inl. "You may need to ask Mary Baker or Debbie Patel for the
electronic copy of that. Please also include the date of the SILO Briefing and any additional information.
Please also list the Associate Offices involved and the names of the specific individuals involved. Can you

complete this on Monday or Tuesday ??

2 812



1. Sale In Lease Out

Task Force: Steve Blum, CC:LM
Diane Mirabito, LM
Joanne Prager, PFTG
Cary Russ |

Associate Contacts:

—- Briefing w Treasury and others held to discuss legal issues and impact.
Nick’s office working w Treasury to develop appropriate legal arg
in these cases. | |

Danielle M. Grimm
Senior Legal Counsel

(Tax Shelters), CC:LM . |
202-283 - | 5(0

Fax 202-283-7176
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Grice-Winston Cozet

From: Prager JoAnn [JoAnn.Prager@irs.gov]
Sent:  Wednesday, August 06, 2003 5:07 PM
To: Grimm Danielle M

Cc: Autry Patricia J; Allen Cary D

Subject: Silo

Here's some SILO info. You can talk to Pat Autry or Cary Allen. In addition there was a brief write up in the info
that | sent you with the emerging issues. it was part of a larger write up for Deb Nolan.

Jo Ann Prager

Manager, LMSB: Prefiling and Technjcal Guidance |
Telephone and VMS: 202-283 : 5 LQ
FAX: 202-283-8406

814
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From: Alien Cary D [Cary.Allen@irs.gov]

Sent: ' Friday, June 06, 2003 12:02 PM

To: ‘ Pugh Cary D :

Ce: Prager JoAnn; Grimm Danielle M; O'Connor David F P; DeNovio Nicholas J; Clark Ken S
Subject: FW: SILOs -
Cary VA, | A - | | LS
CDA

Note to Ken Clark:

. Please add any comments on the current work or clarlfy any of my comments. Send them to Cary D.
Pugh.- Copy-Nick, Dave and Danielle. - e e

CDA
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’roforma comments
for checkshe...

-----Original Message-—

From: Prager JoAnn -
Sent: Friday, June 06, 2003 10:44 AM
To: Allen Cary D

Subject: FW: SILOs

Jo Ann Prager

Manager, LMSB: Prefiling and Techmcal Guidance
Telephone and VMS: 202-28

FAX: 202-283-8406

-----Original Message-----

From: O'Connor David F P [majlto:David.F.P.O'Connor@irscounsel.treas.qov]

Sent: Friday, June 06, 2003 10:09 AM

To: Pugh Cary D; Grimm Danielle M; DeNovio Nicholas J
Cc: Prager JoAnn

Subject: RE: SILOs

Cary:
JoAnn may be your best source.

Dave

-----Original Message-—
From: PughCaryD
Sent:  Friday, June 06, 2003 9:53 AM
To: Grimm Danielle M; O'Connor David F P; DeNowo Nncholas J

Subject: SILOs

I noticed on the OTSA list of registrations we have a category of "Leasing (Tax Exempt Entity)" - | assume that
not all of those would be SILOs would they? Can anyone help with that?
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From: Lay Matthew W

Sent: Monday, February 11, 2002 11:15 AM

To: Lay Matthew W: Grimm Danielle M; Ellison Christine E; Gray Carolyn Hinchman; Shatz Eileen
. M : X

Cc: ' Miosi Dianna K; Yatrakis Demetri G; Hines John T

Subject: . RE: SILO Notice

Please note -- the meeting described below has been rescheduled for Tuesday, February 19 at 2 p.m.

~~—Original Message-—

From: Lay Matthew W - .

Sent: Tuesday, February 05, 2002 3:49 PM )

To: Grimm Danielle M; Ellison Christine E; Gray Carolyn Hinchman; Shatz Eileen M
Cc: Miosi Dianna K; Yatrakis Demetri G :

Subject: RE: SILO Notice

‘As you know, LILO (Lease-in, Lease-out) transactions have largely been replaced by sale-in, lease-out transactions.

Branch 2 has prepared a draft Notice that would add these sale-in, lease-out transactions into “listed transactions" for
purposes of the tax shelter registration rules. ' ‘ '

We will be briefing the front office on our draft Notice on Feb 15 at 2:30. Please join us if you are interested. We will
distribute a copy of the Notice prior to the meeting. . .

- ===-Original Message-—
From: Yatrakis Demetri G
Sent: Tuesday, February 05, 2002 2:14 PM
To: Lay Matthew W
Subject: RE: SILO Notice

We are scheduled on Feb 1‘ Sth 2:30-4:30. | invited the front ofﬂce'.

~---Original Message--—

From: Lay Matthew w

Sent: Tuesday, February 05, 2002 12:24 PM
To: Yatrakis Demetri G

Subject: . SILO Notice

Please try to reserve about 2 hours with Paul regarding tﬁe SILO Notice towards the end of next week or
later? If he has no time that week | am out on Friday Feb 22 and Monday Feb 18 is a holiday.

Matthew Lay

Senior Technician Reviewer
CC:PSI:2

Room 501

202) 622 o | .
( ‘) | 5(0

! | 822
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From:

Lay Matthew W
Sent: Tuesday, February 05, 2002 3:.49 PM
To: Grimm Danielle M; Ellison Christine E; Gray Carolyn Hinchman; Shatz Eileen M
Cc: Miosi Dianna K; Yatrakis Demetri G '
Subject: RE: SILO Notice

As you know, LILO (Lease-in, Lease-out) transactions have largely been replaced by sale-in, lease-out transactions.

Branch 2 has prepared a draft Notice that would add these sale-in, lease-out transactions into "listed transactions” for
purposes of the tax shelter registration rules.

We will be briefing the front office on our draft Notice on Feb 15 at 2:30. Please join us if you are interested. We will
distribute a copy of the Notice prior to the meeting.

-----Original Message—-
From: Yatrakis Demetri G
Sent: . Tuesday, February 05, 2002 2:14 PM
To: Lay Matthew W

Subject: RE: SILO Notice

We are scheduled on Feb 15th 2:30-4:30. 1 invited the front office.

-----Original Message-——
From: Lay Matthew W
Sent:  Tuesday, February 05, 2002 12:24 PM
To: Yatrakis Demetri G
Subject: SILO Notice

Please try to reserve about 2 hours with Paul regarding the SILO Nolice towards the end of next week or later? If
he has no time that week | am out on Friday Feb 22 and Monday Feb 18 is a holiday.

Matthew Lay

Senior Technician Reviewer
CC:PSl2

Room 5011

(202) 622-- | L
Lo
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Grice-Winston Cozet

From: Blum Steven H

Sent: Wednesday, November 19, 2003 4:54 PM
To: Ng Frank Y

Cc: Grimm Danielle M; Mattson Cynthia J
Subject: SILO Legislation

Frank: | _ : | . - - gg

Here is the draft legislation on SILOs you asked about earlier. | believe it largely attacks t—
SILOS.

| hope this is helpful to you.
Regards,

Steve Blum S \O

(202) 263 00

The JOBS Act has two different provisions (section 472 and section 476) that would restrict the tax benefits of
SILOs. I have attached the Bill (S. 1637) along with excerpts from the Senate Finance Committee explanation.

s1637rs.pdf (875 s1637rs.pdf (875
KB) KB)
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Calendar No. 381

108TH CONGRESS _
e §, 1637
®
[Report No. 108-192]

To amend the Internal Revenue Code of 1986 to comply with the World
Trade Organization rulings on the FSC/ETI benefit in a manner that

~ preserves jobs and production activities in the United States, to reform
and simplify the international taxation rules of the United States, and

for other purposes. .

IN THE SENATE OF THE UNITED STATES

SEPTEMBER 18, 2003

Mr. FrisT (for Mr. GRASSLEY) (for himself, Mr. Baucus, Mr. HATCH, Mr.
GRaHAM of Florida, Mr. SMITH, Mr. DasSCHLE, Mrs. MURRAY, Ms.
CANTWELL, and Mr. CHAFEE) introduced the following bill; which was
read twice and referred to the Committee on Finance

NOVEMBER 7, 2003
Reported by Mr. GRASSLEY, with an amendment
[Strike out all after the enacting clause and insert the part printed in italic]

A BILL

To amend the Internal Revenue Code of 1986 to comply
with the World Trade Orgahization rulings on the FSC/
ETI benefit in a manner that preserves jobs and produc-
tion activities in the United States, to reform and smm-
plify the international taxation rules of the United
States, and for other purposes.
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Be 1t ena,cted'by the Senate and House of Representa-
tives of the United States of America in Co:ngress assembled,
SEGCTON 1. SHORT TITLE; AM.NDMEN-T OF 1886 CODE;

TABLE OF CONTENTS. -

(o) Srons TirLe—This Act may be cited as the

&) AMENDMENT oF 1086 CobE—Exeept as other-
ment or repeal is expressed in terms of an amendment
t0; or repeal of; & seetion or other provision; the referenee
shﬂﬂbéeeﬁsidereétebem&éete&seeﬁeﬁere’bherpreﬁ-
sion of the Internal Revenue Code of 1986-
See: 1= Shert title; emendment of 31086 Code; teble of contents:

TITLE I—PROVISIONS RERATING 7O REPEAL OF EXCLLSION FOR
EXTRATERRITOREAL ENGOME

See: 162: Deduction relating to income attributeble to Tnited Stetes produetion
Subtitle A—Internationsl Tax Reform
See: 203 20-vear foreign tax ervedit carmvforward:

See: 202 Look-thm rales to epply to dhidends frem noncentrelled section 002 |

eorporations:
See: 203: Forcign tax credit under alternotive minimum tax:

See: 204: Recharecterication of overall demestie loss:
See: 306 Interest cxpense allocation rules:

See: 206- Determinstion of foreign personal holding company income with re-
‘ speetteﬂmasaeaemmeammedmes-

Subtitle B—Intermational Tax Simplfication
See 233- Repeal of foreign personal holding company rajes and foreign invest-

ment eompeny rales:
See: 212 Expension of de minimis rle under subpert ¥-

*S 1637 RS

826



LcB

SH L8II Se

jo pud o 98 oy Bunpss &g VI ydusd
-8dud Jo pUD OH3F 9B 5 UL £g ()
-505 Jopun Jo5; Sumiis L4 PopUIHB St {EHENTHS)9S
HORIOS JO  SOUDIIS  PUONS  YF (8}
HEE HOH90S 03 SURBPRE W
oy Sunpius 4Aq popuowis st T wsdep o f odup
-qRs Jo I 38d Joj SHOHIIS Jo AHGYY ME (B)
5F pudqns 0 SuRBRE WY Y3 SuLinS £q PopUIB
st T wed yous d4oj syrudans jo ofger 34f ()

-4 0pBay uSiodef Suriyifenb o3 Junsd) ¥ 4dup Fo

N sodeypqus Jo HE wed 30 & wedeng (WHD
FINOINT '

TVRHOIRTUALVEEXE HOF NOISATOXE S0 TvALTH ‘10t *OFS

HNOD

NI TIVISOEIadIIvaEEXdE 404
NOISATOXHE 40 Tvidddd Od

ONIEIVIFY SNOISTAOEd—T TTLLE

a6 40 849D QT 463 SRMY

N Nt N O~ 00 O

—

mmmmmmmmWMPM%%
guety

-8i0dieo uBiouoy WEHOD WO SPUIPLMD Ue KB Buipioipite Jo fBadoY “g¥F 998

:quosdod udiouo) 09 SOt HoWARHEHAP WoFUR Jo uonmdddy I 998
PN 090 PUY §OG UOHIDS BUIRINN

9p w Ldds og sdmysiourred yBnomy diBUNG 3018 JO USHRGEIIY BT D9

g



[ S

O 00 ~3 O U & W W

[a—
o

11
12

13

14
15
16
17
18
19
20
21
22
23
24
25

3y TAx-EXEMPF ASSEFS NOF PAKEN INPO
(6) Seetion 903 is amended by striking ‘4%
B Seetion 99%e)}d) is amended by striking

(13 2%
’ -

{e} EFFEcTrE DATE—
@) b eENBRat—The smendments mede by

after the date of the ensetment of this et
aection in the ordinary course of & trade or business
whieh oecurs pursuant to & binding eentraet—
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8.

pereent 85 the number of days after the
date of the enactment of this Aet bears to
360-

?-:eemﬁs.——h%hee&seef&%afpayer
not using the ealendar year as #s taxeble
year; the phaseout pereentage 8 the
weighted average of the phaseout pereent-

weigh%edaverageshaﬁbedetéma-iﬂeéen_

gate PSC/BTI benefits for the taxpayerls taxable
yoor beginning in calendar year 2003,
(6) PSG/BTI pExEFIe—TFor purposes of this
under seetion 134 of such Code; and
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%MMWT@WW
TION ACFPATIES: |

“ea) In GENERAL—In the ease of & corporation;

%hereshaﬂbeai}eweé&sae}eéﬂeﬁﬁﬁ&ﬁameﬁmeqaﬂ}%e

Qpereen%ef%heq&a&aﬁedpfeéaeﬁenaeﬁmﬁesmeemeef

ing in 2004; 2005; 2006; 200%; or 2068; sebscetion (&}
chall be applied by substituting for the pereentage eom
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leased or rented property where the lease er
mmmmmmm
in subperagraph €A) thet had been experted by
ercase in ecost or adjusted basis under subpere-
graph {A) shall net exeeed the difference be-
sween the value of the property when exported
and the valwe of the property when breught
computed without regard to the deduction allowable

401} any sele; exchange; or other disposition of;

(9} any lease; rental; or Heense of
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wide fraction’ means & fraction— _
“(A} the mumerator of which is the value
B the denominator of which is the value

mefdemesﬁepredﬂeaen}s%heekeessei:—

ceipts; over
| 4(B) the eost of purchesed inputs ellocable
_tesaehreeeip&s%h&t&redeé&eﬁbleaﬁdefﬂﬁs
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21
sther deduction allowable under this chapter shall be
determined as if this seetion had not been cnaeted:

action if the binding eontraet transition relief of
seetion TOHeHD) of the Jumpstert Our Bust
ness Strength (JOBS) Aet apphies to such
transaction; and
10He) of such Aet shall be disregarded in de-
termining the pertion of the taxable imcome
which is attributable to domestie production
(b} DEDEETION ALLOWED 76 SHAREHOLDERS OF S

computation of S corperation’s taxeble ineome) is

amended by striking “and” at the end of paregraph
(3); by striking the period ot the end of paragreph
(4) and inserting * andl; and by adding et the end
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27
graphs (3) and {4) es paragraphs (2} and (3); re-
@) Seetion BIHAHIHBHHED) of such Ceode 18
{b}EFFE&?%DﬂE:—%e&meﬁémeﬂtsmadeby
this seetion shall apply to taxeble years beginning efter
Deeember 31; 2004-
SEGMWGERWOFOWM_DOMSM

O 0 N O WL A W N =

10 LOSS.

11 @%%R&E.—Seeﬁenwasméedbyw
12 designating subseetions {g); (h); G) () end (&) as svb-
13 seetiens i)y 6); §) o) end () respeetively; and by in-
14 serting after subsection () the following mew subseetior:

15 %W%%W
16 Loss— |
17 (1) QENERAL RELE—TFor purpeses of this

18 sabp&rtaﬁéseeﬁﬁn{}%;iﬂ%hee&seef&ny%aﬁpayef
19 whe sustains an overall domestie loss for any taxable
20 ye&rbegmmag&#&erl)eeember%%@%%h&tw
21 sion of the taxpayerls taxable ineome from sourees
22 within the United States for each succeeding taxable
23 vear which is equal to the Jesser of—

-S 1637 RS
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28

(A} the ameunt of such Joss (o the extent

years); or |
B} 50 pereent of the taxpayers taxable
shall be treated es ineome from seurees without the
in the United States):
tent such loss offsets texable inecome frem

able year or for amy preeeding taxable year by
reason of & earrybaeck: For purpeses of the pre-
ceding sentenee; the term ‘domestie loss’ means
States is exeeeded by the sum of the deductions
properly apportioned or allocated thereto {deter-
mined without regard te any earryback from @

*S 1637 RS
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taxpayer chose the benefits of this subpart for
seurees within the Enited States thet 1s treated
ps income from seurees witheut the United
States under paresraph (1) shall be aleeated

paﬂepemeﬂ%e%he}essﬁ‘emseureesxﬁﬂﬁﬁﬂ&e

United States presiously alleeated to those in-

the meaning given such term by subseetion
The Seeretary shall preseribe sueh regulations as
may be neeessary to coordinate the provisions of this
subsection with the previsions of subseetion (£

*S 1637 RS

853



14°1:]

SY LE9([ S-

H0180dI00 FHBHS B M
00,3 (oas J6 SIOGUIOWS ({8 J 5B JOQUID HOBO 30
asuadio 33009 Spuonsodds pus 3unBdofs 4q
POUILINOP 94 ffoys dreds POIBIHIIS SpLupHon 8
3O JOQUIRL B SI HOHM HOoQBL0dI0d SYSIUOP HIBI
—dnod3 POTBLLHT SPLUpPHOM 43 JO HORIIP 3
38 aogduyoqns sup Jo sosedand Jof—SISVE SELNGTION

-qRs J09y8 Suplosus £g pUB (8} UOWOSQRS S8 (F) HEHIIS
SFIH NOLEVIOTTV ISNIIXH ISTHILNT '90% "OHS
-wi30q SIB04 OfqUxBy Joj s9ssof 63 Ldds fEYS UOHIOS Sif
£q OpUW SIUILPUOWIB YT —FEVC FAHSTIIA (O}
| hp6 wonoos Jo (3) puB () sueRSISqRS;
St (E)B)9gG wons 0 (v) ydesSuwmdeng (B)

Suppis 4Aq popuows St {gHp)ege wenNR (H
0€

© = N o < wn Y
S m a9 o322 22239883243

N N T OV O >~ 0o O

—f



GG8

me%aq;iqdeéemdmjesasedmdmd

Ut su01B0c00 UBI0 33 {18 Jo Junsisuod

daotd B o3 poydds odom uegoosqms sy

F OWI0ou 04RO US40} 63 pouontodds
400 HBIL0 HOuS Jo IsuddND 3s0d04H Yoms
IO O 63 dnods PNBHUIY OpLMpHom
S} JO SRQUDWE 34T YOHMm suUOBBLodiod
W0 {8 JO ILIdKD 80LRUL 33 {it);;
kIAD
9} {8 63 54U0q dnodd PIIBIHLYY OpLwpiEon
94} JO $90568 UBHOF I YOH{M 0BV I
46 podufaiu dnodd PUBHGIS opLupHom
3} 3o osuadio 38O {8303 O3 )y

SH L3I S*

o am o~ o <t ) O - o0 N O — N o8] <r )
ﬂF‘tP‘HHﬂHHHF“NNNNNN

—3o (Lus 35
889350 oif3 63 {URDO JUROWID UV W JWedHE Homs
83 SIIGUIL IMISOWOP YIRS Jo Isodio 3SOLIH
o3 Sutnondodds pus Junuoofw £q poumtIIp
3¢ {fo4S 599833 POHUS} 34} OPISIRO 5I94NOS WO
dross PotBHLJU IPLUPHOM B JO SIOGIUOW JHSOW
0P 93 JO SWOOW OfqENE} MF——dAOUD GILV

Ig

N N < N O ™~ o0 O

—



9¢8

SH L69T Se

FOST w6898 4q unidy yons wad Swuwow oy sBY
aod8 pogergye; weoy oy 9ou0tuos Swpasosd oW Jo
Mwm%%amd%m
“HEFY O3 JO SIOquIW {18 3 58 pouondodds pus pages
~ff8 3¢ ffeds Lo Sunapedd Jweowr sgeds Lug
0} Pouciodds do SfqESOfB £POoHp 10U MB YoM

%aa@&samis&smaisdﬁ&muy@dagseeu

'wﬁwwﬁw@_mm

% yduiSuaed yons Jo SOt O3 03 JBpULS
Sopat Suclidds yBuoup 4o (m)geg wonses
HPuE 40 LROOHD SO (EHBIFOGE u0HoOS
jo Spuowoanbod dussouno oYy 09w ged
03330 oy UL SIOQUIOWE HOUS LORM W SuOY
Bi0d400 USI0} POHOMIUOS [B {H):
pUB ‘{Q)FoeF
Uonaes 36 7 pue  (§) sydsvaSsasd
© PiBdol JmouILM POUIHIPP YBYOGT

0 UB JO SIQUIOW JGPRPH o (B

—jJo Juysis
%MGWMWW

GE

Nmﬁ'ln\Dl\OOO\

174

4
T
Iz
02
61
81
LT
91
SI
4
€l
4
[



LG8

SH L69( S-

| pOGLIDSIP 08 SuEKTL0d0S 63 £P38s
-8dos wonoosqns sy Suclidde jo sosodiad 4o3
4o $O9E wensos 3o sosodend 4oy womusedios

- PR UB §8 PIIBOR 94 HUYS () ydueaSvand

94 tBYS () ydvadeand juyy 3dooxo ‘wonoosqns sup jo

sosodind 4oy 4iddu frays (0) woossqus Jo () pus (g)

998 30 () yduadnand 03 PauSos RO POUTHIINIOP)
e

Q = N o < O '

NMVW\OP*OOO\

4



868

SH L8[ S-

X ydusdusndgns
W poqrosop uonulodios B 89 POIBIL 94 freYs

SSSOUSRG FBHHHLS 0

,M%wq%;e&mam%ﬁ

W tooupit 40 £poodip) padeduc Lpusu
Suipioy [BlouBHy 40 uvq yons Luv jo 4o
W eRuBLy 3 Jo LIrpisqas Aus (Hhy

- PUB {996T 30 PV Lundwio) Suploff yueg

93 JO ()T HoHD0S JO SUIUBOWE oYY LHpLW)
4996t 30 3V Lundwoy Suipfers
HUBE 93 JO (UiZ HeHDds JO Suruuouwr ol

 ~10do 9¢ 03 MBt {BIOPILf 40 NI £q podnb

24

OHNM‘Q’W\D[‘*OOO\OHNMV
r-q,--q'—iu—lv—lu—tﬂu—'lv—nr—u(\](\](\](\]{\]

N 0 ¢ N O I~ o0 o

—



668

SH L8[ Se

JO SIS J0 HOWIBSULA} B O WIS 40 W09
~H JO WYt AUB POPJBSIISID 94 {BYS MOy 99U
w08 Bupocoad ox 30 sosodend 4ot “uenadsos
M 03 HEHDLOL 40 (195 Ueyads 3o Suunow
SHOHIUSUBL} o4} POALIIP ST {PHfw LOPURILY}

POGHIOSOP OWIONI Sf WIOOHE 56045 3 J0 UM
08 3589 3% H uonBdodiod Luv suvow uonssed
~i09 faruBuY; w0t o4t “ydosduaed sup Jo sosed
48d B st duodd y3us YoM Jo dnodd posBIs
Ipruppios Honoop-dud oy o3 soxdds (ydeadared
SEH} HBYY JOY10) HOHIOSHNS S} ST JOUUBI JWBS
oy w dnoid yoms Luv oy Liddu feys (yduas
ydueaduand Suwtidde jo sosedsnd 405 (FHH)
ydueaduaed W PoqEOsOp S8 POIEOS} 99 f{BYS
) ydeadvand
30 ‘dnodd poguHLe
IPLPHON TORS JO SOGEDW 38 ()
- —HOHpw Suenudodiod LY (S ‘Wonsos
-qBs SR 36 uenwdydds oy $309p duocdd poys
wapmp{mﬁaﬁ——’ﬁ%&ﬂeﬁﬁ‘};
Gg

© = N o \O 0

- N o < Vi O [~ 0 o



098

46 ‘potiod dBIL-fqBREI-g
yous 03 sygodd puB SSuRLDD {BAUUD
93va048 S o wd o by

40 SrBak
-g o3 Bunnp (mgosd pus sSuEd
mmgea%waa&;dssspasse&dﬁa}
PUSpIMp fonuus 9884048 SH (P

SY L8II Se

N O I~ 00 A O = N h T A
— e em e e NN NN NN N

—J0 4338043 A JO 58900 i (dnodd uolry
~{SUL [BIRUBLE SuiIE oHF Jo JOQUIDW B 6%
-09p-34d o3 Jo Joquuot £uB. o3 ydudIuaud
SI} 3O JUOWIIOBUD AP JO 99BP oYy YW
3009 §3¢ 03 300d60d YIM SUOMAGLNSID JOHI0

| —uogudodior yans

oHE FUORD O3 03 “dnosd uonmmSH fepUBU

- Sunoop B 3o JOQUIHE T 5t HPREM HOHBALS
B 3O 9599 o3 U—SFIAN ESAFHINY O);

“uonBiodiod

feusug 8 59 uonssodiod Luv Jo HOHBIGHBRD

ot St yougm Jo osodand fedidutid B SUOROBSUBLY
9¢

QO e N N <
— @ e ey ey

N N T NV O I~ 00 O

—



198

SYH L89( S

~HBHY SU90P 943 JO SIOQUUSIL B YOHEM SUOY
-WW%W%'MW%M
40 F Sopapu duodd PIBHUIS YOBS HOMmM
83 954 OH3 403 A0 Opuu 0q oW pus dnoud

POIBHYJS Oprvppion HOmP-0ud o3 o 3uddud
UowHied oy £q LU0 opuwt 9q Avwr duods uem

-9d oty 03 300deod yw poydds oq fuys yduvad

B33G 30U suY uenadodios B I dnoud uowmns
YIS OPHMpHos o3 Jo §S0UPIGIpUE §8 ydvad
-848d sup Jo sosedund 40f (s80L opqmiey udab
OSARS PuB JBOA BB oY} J0J) PIFHINIBLRYD
-3 3¢ f{BYS 0 4Btk 3683 I} §U ‘OULOSHE JO YW
~SBISINA0 O FUOWIIHISIOPUR 343 40 HOPRGLUSED
§500%0 o4} 03 penbo dunedd uepmnsur UL
"G SunS0p i} JO SSOUPIIQOPUE JO JUNOWB uB
4E8%
HoHads o sopdioutid a3 o3 svpuns sopdo

L8



O 00 N O U oA W N

10
11
12
13
14
15
16
- 17
18
19
20
21
22
23
24
25

*S 1637 RS

would {but for an election under this pare-
graph) be & member for purposes of apph-
mg paregraph (3)-

862



£98

SH L$9L §°

POIBHLIE OPLMPHOX HOBS JO SIOGUIWE OB HIHgM
Su0iBI0ckI00 43I0 e PUB LB UOWIHOD YIRS 63
H340F JHO 5891 38 puB dnodd PIBILIs Hoas SIpRP
HE YOHr 59550 dROdS POIBIHLID OPLuPHOM B HOHw
IS Oy 40} Lfuo opuik o LBk PuUB N Yduss
-Bead W 03 pokiojod duods PAMBLLIB JHSOWOp M
jo juodud uotuiod g £q AfHo Jpuvw oq Aew dnos3
POIBHES SPLupion £uB 03 199dsau tew Ldds uoyods
-QES ST} ATY 03 HOBPOP WV NORFTF (H)%

ORIISGRS
sup jo sosodind 4oy dnoud PIEHYI® uB
&8 yeursutad SHf} JOPUR POIBL (OSEIO
26 SUORISIRGOT YSRou) dRods AUB 30 8404

| puB L9oue uei

K3 350409UE 20 899588 Jupuoaad (i
HOHIS
-G48S syt Jo Sosodind oy Mo LW 6

upidoidds oq pfRoM HOHTIOHE HORS Mot

6€

- N N < W O ~ 00 O



40
group for sueh taxable year and all subsequent years

Yok

2 unless revoked with the consent of the Seeretary-%
3 b} Expaxsion 6F REGUIATORY ACTHORIFY-—
4 Paragraph {7 of seetion 864(¢} is amended—

5 {1} by inserting before the eommsa 6t the end of
6 subparegriph (B} “and in eother eircumstanees
7 where such alloeation would be appropriate to earry
8 out the purpoeses of this subseetion’> and |
9 {2} by striking “and” at the end of subpere-
10 graph (B); by redesignating subpersgraph () es
11 subparagraph {&); and by inserting after subpare-
12 . graph {B) the following new subparagraph:

13 35 preventing assets or interest expense
14 from being taken into account more than onee;

15 - and

16 te} EFFeerrE DATE—The amendments made by
17 this seetion shall apply to taxable vears beginning after
18 Deeember 31; 2009, |

19 SEC. 206 BEFERMINATION OF FOREIGN PERSONAL HOLD-
20 ING COMPANY INCOME WATH RESPEGCT TO
21 TRANSACTIONS IN COMMOBITIES,

22 8} I GENERAL—Clauses & and G of seetion
23 O5HeHIHEC) (relating to commmodity transactions) are
24 amended to read as folows: |

*S 1637 RS
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951—The texpayer may not make an cleetion under

paragraph (3 with respeet to the undistributed
PRIC esrnings tax Hability ettributeble to & qual-
fied eleeting fund for the taxable yeer if eny amount

is includible in the gress income of the texpeyer

under section 951 with respeet to such fund for sueh

{26} Seetion 6035 is hereby repealed:

(27) Subparegraph (D) of section 6103(e}d) is
amended by striking clause {iv) end redesignating
dauses () and () as clauses Gv) end (), respee
tively

(28} Subparegreph (B) of section 6503{eHd) is
amended to read as folows: o

taxpayer omits from gress income an amount

953(a); the tax may be assessed; or & pro-

may be done without assessing; et any time

within 6 years after the return was filed:"

{29) Subsection {8} of seetion 6679 is amend-
ed—
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&) by striking “6035; 6046; and 60464~
(31) The table of parts for subehapter G of

 ehopter 1 is amended by striking the item relating

to part TH:
{33} The table of seetions for part TV of sub-

chapter P of chapter 1 is amended by striking the

jtems relating to sections 1246 and 124%
(33) The table of sections for subpart A of part

HI of subchapter 4 of chapter 61 is amended by

striking the item relating to seetion 6035

(@) ErFscrrs Dase— The amendments made by

18 this seetion shall apply to texable years of foreign corpera-
19 %}eﬂsbegaﬁmﬁg&&erl}eeember%%%aﬁd%&b}e

20 years of Enited States sharcholders of sueh eorporations
21 ending with er within such taxable years of such corpora-

22

tons:

*S 1637 RS

877



8.8

SH L8691 S-
ydoidured
wou Bupvoffoj o (9) yduausud soye Jupsosut Aq puv
{8} ydudadnand 58 (1) yduievsnd SunBUIISIPaLt Aq PopUILB
St GO HoIIS Jo (3} HOHIISQRg—FVUENTD Nf (B
SEGHHD 096 NV 506 NOLXOAS
ONINFHALIA NI ATIdV OF SHTHSHINLEV
m.mmﬁﬁmﬁ’ﬂﬂﬁ'ﬂﬂs
3401}

suorBIodios Yons JO SIOPIOHMTYS S33EIQ PONUS o s4Bad
-840d109 US40} JO SLBA SBxEs 63 Apddu HBYS HOIIE SHE

- ‘ ‘
113 ??

Bundostr  pus  000'000ES;; Supius 4Ag. po
-pUsWB 8t (YHEHSHERS UeHdds Jo (1) 3888 ()

. [ [
44 ?”

8t OHeHPIF9s Henads Fo f Isusy P

. 4 £
(44 ”

Sunosut  PUB  H00'000°ES; SuUBHHS 44 popuows
St (sofar Lo ‘emmmmu Op 03 SunBPRL (VHEHGTE
womeos jo (1) oSS —TWIENED N (9
| F FHV
25

OﬂNﬂVWOl\OOO\OHNMVW\Q
L B D o T T T T TR o Y o I o N SR o N N o SENNEY o IR oX |

N o <t v O >~ 00 O

Lo |



O 00 ~J O W bH W N e

o
A W N - O

15
16
17
18

55
by or for & partnership shall be considered 65 being

ered to be owned by & persen by reasen ef the pre-
senteree; be treated as actually owned by suceh per-
88 may be necessary to earry out the purpeses of

partnership alloeations of dividends; eredits; and
yportionate oW E!"El‘li]i.”_

901b) is emended by striking Yany individual? end in-

19 this seetion shall apply to taxes of foreign corporations
20 for texable yvears of such corporations beginning after the
21 date of the enaetment of this Aet:
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SEG.: 216: REPEAL OF SPECIAL CAPITAL GAINS TAX ON

ALIENS PRESENT IN THE UNITED STATES

FOR-I-BSDAA?-SORMORE;

{—a—)I*G-E*E-Rn&b—S&bseeé}en(-a-)efseeﬂei&SHis

paragraph (3) as peragraph (2)-

th) ErrFeerrE DATE—The amendment made by
this seetion shall apply to taxable years beginning after
Deeember 31; 2003-
SECTION 1. SHORT TITLE; AMENDMENT OF 1986 CODE;

TABLE OF CONTENTS.

(a) SHORT TITLE—This Act may be cited as the

“Jumpstart Our Business Strength (JOBS) Act”,

(b) AMENDMENT OF 1986 CODE.—Ezxcept as otherwise
expressly provided, whenever in this Act an amendment or
repeal 1s expressed in terms of an amendment to, or repeal

of, a section or other provision, the reference shall be consid-

ered to be made lo a section or other provision of the Inter-

nal Revenue Code of 1986.

(¢) TABLE OF CONTENTS,—
Sec. 1. Short title; amendment of 1986 Code; table of contents.

TITLE 1—PROVISIONS RELATING TO REPEAL OF EXCLUSION FOR
EXTRATERRITORIAL INCOME

Sec. 101. Repeal of exclusion for exiraterritorial income.
Sec. 102. Deduction relating 1o income attributable to United States production
activilies.
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Sec.
Sec.
Sec.

Sec.
Sec.

Sec.

Sec.

Sec.

Sec.

Sec.
Sec.
Sec.
Sec.
Sec.
See.
| Sec.

Sec.

Sec.
Sec.

Sec.

" Sec.

201.
202.
203.

205,
206.

211,

. 212,

213.

214.

. 215.

216.

221,
222.

. 223

224.
225,
226.
227.
228.

229.

. 230.

231.
232.

233.

. 234.

235.

236.

59
TITLE 1I—INTERNATIONAL TAX PROVISIONS

Subtitle A—International Taz Reform

20-year forewn tax credit corryover; 1-year foreign lax credit
 carryback.
Look-thru rules to apply to dividends from noncontrolled section 902
corporations. '
Foreign taz credit under aliernative minimum taz.

. Recharacterization of overall domestic loss.

Interest expénse allocation rules.
Determination of foreign personal holding company income with respect
' to transactions in commodities.

Subtitle B—International Taz Simplification

Repeal of foreign personal holding company rules and Joreign invest-
ment company rules.

Ezpansion of de minimis rule under subpart F.

Attribution of stock ownership through parinerships to apply in deter-
maning section 902 and 960 credits.

Application of uniform capstalization rules to Joreign persons.

Repeal of withholding tax on dividends from certasn foreign corpora-
tions.

Repeal of special capital gains taxz on aliens present in the United
States for 183 days or more.

Subtitle C—Additional International _Taa: Provisions

Active leasing income from aireraft and vessels.

Look-thru treatment of payments between related controlled Joreign cor-
porations under foreign personal holding company income rules.

Look-thru treatment for sales of parinership interesis.

Election mot o use average exchange rate for foreign tax paid other
than in functional currency.

Treatment of income taz base differences.

Modyfication of exceptions under subpart F for active financing.

United States property not to include certain assets of controlled Joreign
corporaiion.

Provide equal ireatment for interest paid by foreign parinerships and
Joreign corporaiions. .

Clarification of treatment of certain transfers of inlangible property.

Modification of the treatment of certain REIT distributions atiributable
to gain from sales or exchanges of United States real property
interests.

Toll taz on excess qualified foreign distribution amount.

Ezclusion of income derived from certain wogers on horse races and dog
roces from gross income of nonresident alien individuals,

Limitation of withholding taz for Puerto Rico corporations.

Report on WTO dispute settlement panels and the oppellate body.

Study of impact qf international taz laws on lazpeyers other than large
corporaiions.

Consullative role for Senate Commitice on Pinance in conmection with
the review of proposed taz treaties.
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TITLE I11I--DOMESTIC MANUFACTURING AND BUSINESS PROVISIONS

Sec.
Sec.

Sec.
Sec.

Sec.
See.

Sec.

Sec.
Sec.
Sec.

Sec.
Sec.
Sec.

Sec.
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.
Sec.
Sec.

301,
302.
303.

304.
305,

306.
307.

308.

309.
. 310.
. 311.

. 321,
. 322,

. 331,
. 332,
. 333.

. 334.

401.
402.
403.

404.

405,

406.

407.
408.
409.
410.

411.
412.
413.
414.
415,

Subtitle A—General Provisions

Ezpansion of qualified small-issue bond program.

Ezxpensing of broadband Internel access expenditures.

Ezemption of natural aging process in delermination of production pe-
riod for distilled spirils under section 263A.

Modification of active business definttion under seclion 355.

Ezxclusion of certain indebiedness of small business invesiment compa-
nies from acqussition indebledness.

Modified tazatlion of imporied archery producis.

Modification o cooperative marketing rules to include value added
processing involving animals,

Eziension of declaratory judgment procedures to farmers’ cooperalive
organizations.

Temporary suspension of persomal holding company taz.

Increase in section 179 expensing.

Three-year carryback of net operating losses.

Subtiile B—Manyfacturing Relating to Films

Special rules for ceriain film and television productions.
Modification of application of income forecast method of depreciation.

Subtitle C—Monufaciuring Relating to Timber

Expensing of certain reforestation expenditures.

Election to treat cutting of timber as a sale or exchange.

Capital gain treatment under section 631(b) to apply to outnght sales
by landowners.

Modification of safe harbor rules for timber REITS.

TITLE IV—ADDITIONAL PROVISIONS

Subtitle A—Provisions Designed To Curiail Tax Shellers

Clarification of economic subsiance doctrine.
Penalty for failing to disclose reporiable transaction.
Accuracy-related penally for listed transactions and other reportable
transactions having a significant tax avoidance purpose.
Penalty for understatements atiribuiable to iransactions lacking eco-
nomsc subsiance, eic.

Modifications of substantial understalement penalty for nonreporiable
transactions. . .

Tox sheller excepiion to confidentialily privileges relating to tazpayer
communtcalions.

Disclosure of reportable transactions.

Modifications to penally for failure to regisier iax sheliers.

Modification of penalty for failure to mointain lists of invesiors.

Modification of actions to enjoin certain conduct related to tax shellers
and reporiable transactions.

Understatement of tazpayer’s liability by income taz refurn preparer.

Penalty on favlure to report inlerests in foreign financial accounts.

Frivolous tax submissions.

Regulation of individuals practicing before the Department of Treasury.

Penaity on promoters of tax shelters.
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Sec.

Sec.

Sec.

Sec.
Sec.
Sec.
Sec.

Sec.

- Sec.
Sec.
Sec.

Sec.
Sec.
Sec.
Sec.

Sec.

Sec.
Sec.

Sec.

Sec.

Sec.
Sec.

Sec.

416.
417.

418.

. 421;

422,
423.
424.
425,

. 431.

432,

433.
434,
435.

. 436.

441.
442,
443.
444.
445.

451.

452,

453.

. 454,
Sec.

455.

456.

461.
462.

463.

61

Statute of limitations for tazable years for which required listed trans-
actions not reporied.

Denial of deduction for interest on underpayments attribuiable to non-
disclosed reporiable and noneconomic subsiance transactions.

Authorization of appropriations for tazx law enforcement.

Subtitle B—Other Corporate Governance Provisions

Affirmation of consolidated relurn regulation authorily.

Signing of corporate tax returns by chief executive officer.

Denial of deduction for certain fines, penaliies, and other amounts.

Disallowance of deduction for punitive damages.

Increase in criminal monelary penalty limitation for the underpayment
or overpayment of tax due to fraud.

Subtitle C—Enron-Related Tax Shelier Provisions

Limilation on trangfer or imporiation qf buili-tn losses.

No reduction of basis under section 734 in stock held by parinership
' in corporate pariner.

Repeal of special rules for FASITs.

Expanded disallowance of deduction for interest on convertible debi.

Ezxpanded authority to disallow taz benefits under section 269,

Modification of interaction between subpart F and passive foreign in-

vesiment company rules.

Subtitle D—Provisions To Discourage Ezpairiation

Tazx trealment of inverted corporale entities.

Imposition of mark-to-market tax on individuals who expairiaie.
Ezcise taz on siock compensation of insiders of inveried corporations.
Reinsurance of United States risks in foreign jurisdiciions.

Reporting of taxable mergers and acquisitions.

Subtitle E—Inilernational Tax

Clarification of banking business for purposes of deiermining invest-
ment of earnings in United Staies property.

Prohibition on nonrecognition of gain through complete liquidation of
-holding company.

Prevention of mismaiching of interesi and original issue discount de-
ductions and income inclusions in transactions with related for-
e1gn persons.

Effectively connected income lo include certain foreign source income.

Recapture of overall foreign losses on sale of controlled foreign corpora-
tion.

Minymum holding period for foreign tax credit on withholding tazes on
income other than dividends.

Subtitle F—Other Revenue Provisions

PART I—FINANCIAL INSTRUMENTS

Treatment of stripped inierests in bond and preferred stock funds, etc.

Application of earnings siripping rules o parinerships and S corpora-

_ tions.

Recognition of cancellation of indebledness income realized on satigfac-
tion of debt with parinership inierest.
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Sec.

Sec.

Sec.
Sec.
Sec.

Sec.
. 474,

Sec.
Sec.

Sec.
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Sec.
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Sec.

464.
465,

466.

467..

468.
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. 471.
Sec.

472,

473.

475,
476.

481,

482,
483,

484,
485.
486.

487.

. 491,
. 492,

. 493,

. 494,
. 495,

. 496.
. 497,

62

Modification of straddle rules.
Denial of installment sale treatment Jor all readily tradeable debt.

PART II—CORPORATIONS AND PARTNERSHIPS

Clarification of definition of nongqualified preferred stock.

Modification of definition of controlled group of corporations.

Mandatory basis adjustments in connection with parinership distriby-
tions and trangfers of partpership interests.

PART III—DEPRECIATION AND AMORTIZATION

Eziension of amortization of sntangidles to sports franchises.

Services contracts treated in the same manner as leases for rules relat-
ing o taz-ezempt use of property.

Class lives for utility grading costs.

Ezpansion of limitation on depreciation of certain passenger auio-

Consistent amortization of periods for intangibles.

Limitation on deductions allocable to property used by governments or
other taz-ezempt entities.

PART IV—ADMINISTRATIVE PROVISIONS

Clarification of rules for payment of estimated tax for certain deemed
asset sales. '

Eztension of IRS user fees.

Doubling of certain penallies, fines, and interest on underpayments re-
lated to certain offshore Jinancial arrangement.

Partial payment of tax liability in installment agreements.

Eztension of customs user fees,

Deposits made to suspend running of interest on potential underpay-
ments.

Qualified taz collection contracts,
PART V—MISCELLANEOUS PROVISIONS

Addition of vaccines against hepatitis A to list of tozable vaccines.

Recognition of gain from the sale of a principal residence acquired in
a like-kind exchange within 5 years of sale.

Clarification of exemption Jrom taz for small property and casually in-
surance companses.

Definition of insurance company for section 831.

Limitations on deduction Jor charitable contributions of potenis and
similar property.

Repeal of 10-percent rehabilitation taz credit.

Increase in age of minor children whose unearned income s tazed as
tf parent’s income. :
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1 TITLE I—PROVISIONS RELATING

O 00 NN & U A W N
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B W R = S VL ® O s D P = o

TO REPEAL OF EXCLUSION
FOR EXTRATERRITORIAL IN-
COME |

SEC. 101. REPEAL OF EXCLUSION FOR EXTRATERRITORIAL

INCOME.
(a) IN GENERAL.—Section 114 1s hereby repealed.
(b) CONFORMING AMENDMENTS.—

(1)(A) Subpart E of part III of subchapter N of
chapter '1 (relating to qualifying foreign trade in-
come) 1is hereby repealed. |

(B) The table of subparts for such part III is
amended by striking the item relating to subpart E.

(2) The table of sections for part III of sub-
chapter B of chapter 1 is amended by striking the
item relating to section 114.

(3) The seco?zd sentence of section 56(g)(4)(B)(r)
18 amended by striking “or under section 114”.

(4) Section 275(a) is amended—

(A) by inserting “or” at the end of para-
graph (4)(A), by striking “or” at the end of
paragmph (4)(B) and inserting a period, and by
striking subparagraph (C), and |

(B) »by striking the last sentence.
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64
(5) Paragraph (3) of section 864(e) s amend-
i |
(A) by striking:
“(3) TAX-EXEMPT ASSETS NOT TAKEN INTO AC-
COUNT.—
“(4) IN GENERAL.;-For purposes of; and
inserting:
“(3) TAX-EXEMPT ASSETS NOT TAKEN INTO AC-
| cOUNT.—For purposes of’, and |
(B) by striking subparagraph (B).
(6) Section 903 is amended by striking “114,
164(a),” and inserting “1 64(a)”.
(7) Section 999(c)(1) 1s amended by striking
- “941(a)(5),”.
(c) EFFECTIVE DATE.—

(1) IN GENERAL.—’ﬂw amendments made by

this section shall apply to transactions occurring afier

the date of the enactment of this Act.

(2) BINDING CONTRACTS.—The amendments
made by this section shall mot apply to any irans-
action in the ordinary course of a trade or business
which occurs puréuant to a binding coniract—

(A) which is between the taxpdyer and a
person who 1s not a related person (as defined in
section 943(b)(3) of such Code, as in effect on the
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65
day before the date of the enactment of this Act),
and

(B) which s in effect om September 17,
2003, and at all times thereafier.

(d) REVOCATION OF SECTION 943(e) ELECTIONS.—

(1) IN GENERAL.—In the case of a corporation
that elected to be treated as a domestic corporation
under sect'ioﬁ 943(e) of the Internal Revenue Code of |
1986 (as in effect on the day before the date of the en-

actment of this Act)—

(A) the corporation may, during the 1-year |
period beginning on the date of the enactment of
this Act, revoke such election, ¢ffective as of such
date of enactment, and

(B) if the corporation does revoke such elec-
tion— | | |

(x) such corporation shall be treated as

a domestic w@oratim transferring (as of

such date of enactment) all of its property

to a foreign corporation in conmection with
an exchange described in section 354 of such

Code, and

(11) no gain or loss shall be recognized
on such transfer.
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(2) EXCEPTION.—Subparagraph (B)(ii) of para-

graph (1) shall not apply to gain on any asset held
by the revoking corporation if—
" (A) the basis of such asset is determined in
whole or in part by reference to the basis of such
asset in the hands of the person from whom the
revoking corporation acquired such asset,
(B) the asset was acquired by transfer (not
as a result of the election under section 943(e) of
such Code) occurring on or after the 1st day om
which its election under section 943(e) of such
Code was effective, and |
(C) a principal purpose of the acquisition
was thé reduction or avoidance of tax (other
than a reduction in tax under section 114 of
such Code, as in effect on the day before the date
of the enactment of this Act). |
(¢) GENERAL TRANSITION.— |

(1) IN GENERAL—In the case of a tazable yea'r-
.ending afier the date of the enactment of this Act and
beginning before January 1, 2007, for purposes of
chapiter 1 of such Code, a current FSC/ETI bene-
Jiciary shall be allowed a deduction equal to the tran-
sition amount determined under this subsection with

respect to such beneficiary for such year.
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(2) CURRENT FSC/ETI BENEFICIARY.—The term

“current FSC/ETI beneficiary” means any corpora-
tion which entered into one or more transactions dur-
ing its tazable year beginning in calendar year 2002
with respect to which FSC/ETI benefits were allow-

able. |
(3) TRANSITION AMOUNT.—For purposes of this

subsection—

O 0 Jd O v A W KN =
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11
12
13
14
15
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17
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19
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21
22

(A) IN GENERAL~The iransition amount
applicable to any current FSC/ETI beneficiary
for dny taxable year is the phaseout percentage
of the base period amount. |

(B) PHASEOUT PERCENTAGE.—

(i) IN GENERAL.—In the case of a taz-
payer using the calendar year as its taxable
year, the phaseout percentage shall be deter-

mined under the following table:
The phaseout

Years: ~ percentage is:
2004 ....uucenaeeraairnanns 80
2005 omeeeeereereeren.. 80
2006 .eceeeaeeenreeeerens 60.

(11) SPE_'CM_L RULE FOR 2063.—1713
phaseout percentage for 2003 shall be the
amount that bears the same ratio to 100
percent as the number of days afier the date
of the enactment of this Act bears to 365. |
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(1) SPECIAL RULE FOR FISCAL YEAR

TAXPAYERS.—In the case of a tazpayer nbt
using the calendar year as its taxzable year,
the phaseout percentage is the wé'ighted av-
erage of the phaseout percentages deter-
mined under the preceding provisions of
this paragraph with respect to calendar
years any portion of which is included in
the taxpayer’s tazable yéa'r. The weighted
average shall be determined on the basis of
the respective portions of the tazable year in
each calendar year.

(C) SHORT TAXABLE YEAR—The Secretary '

shall prescribe guidance for the computation of

the transition amount in the case of a short tax-

able year.

(4) BASE PERIOD AMOUNT.—For purposes of this
subsection, the base period amount is the FSC/ETI

benefit for the taxpayer’s tazable year beginning in
calendar year 2002. |
(5) FSC/ETI BENEFIT—For purposes of this

subsection, the term “FSC/ETI beneﬁt” means—

(A) amounts excludable Jrom gross income

under section 114 of such Code, and
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(B) the exempt foreign trade income of re- |

" lated foreign sales corporations from property
acquired from the laxpayer (determined without
regard to section 923(a)(5) of such Code ( relating
to special rule for military property), as in effect
on the day before the date of' the enactment of the

F8C Repeal and Extraterritorial Income Exclu- .

sion Act of 2000).

In determining the FSC/ETI benefit there shall be ex-
cluded any amount attributable to a transaction with
respect to which the taxpayer is the lessor unless the
leased property waé manufactured or produced in
whole or in significant part by the taxpayer.

© (6) SPECIAL RULE FOR AGRICULTURAL AND
HORTICULTURAL COOPERATIVES.—Determinations

under this subsection with respect to an organization

described in section 943(g)(1) of such Code, as in ef-

Ject on the day before the date of the enactment of this
Act, shall be made at the cooperative level and the
purposes of this subsection shall be carried out in q
manner similar to section 199(h)(2) of such Code, as
added by this Act. Such determinations shall be in
accordance with such requirements and procedures as

the Secretary may prescribe.
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| 70
(7) CERTAIN RULES TO APPLY—Rules similar to

the rules of section 41(f) of such Code shall apply for
purposes of this subsection.

(8) COORDINATION WITH BINDING CONTRACT

RULE.—The deduction determined under pardgmph
(1) for any taq:able year shall be reduced by the
phaseout percentage of any FSC/ETI benefit realized
for the -taa:able year by reason of subsection (c)(2) or
section  5(c)(1)(B) of the FSC Repeal and

Eztraterritorial Income Exclusion Act of 2000, except

that for purposes of this paragraph the phaseout per-
centage for 2003 shall be treated as being equal to 1 00
percent.

(9) SPECIAL RULE FOR TAXABLE YEAR WHICH
INCLUDES DATE OF ENACTMENT—In the case of a
tazable year which includes the date of the enactment
of this Act, the deduction allowed wunder this sub-
section to any currént FSC/ETI beneficiary shall in
no event exceed— |

'(‘A) 100 percent of such bemeficiary’s base
period amount for calendar year 2003, reduced
by

(B) the FSC/ETI benefit of such beneficiary

with respect to transactions occurring: during the
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portion of the tazable year ending on the date of
the enactment of this Act. |
SEC. 102. DEDUCTION RELATING TO INCOME ATTRIB-
UTABLE TO UNITED STATES PRODUCTION AC-
TIVITIES. |
(a) IN GENERAL.—Part VI of subchapter B of chapter
1 (relating to itemfiéed deductions for individuals and cor-
porations) is amended by addz'ng at the end the following

new section:

“SEC. 199. INCOME ATTRIBUTABLE TO DOMESTIC PRODUC-

TION ACTIVITIES.

“(a) ALLOWANCE OF DEDUCTION.— |
“(1) IN GENERAL.—There shall be allowed as o
deduction an amount equal tq 9 percent of the quali-
Jied production activities income of the taxpayer for
the tazable year. _ | |
“(2) PHASEIN—In the case of tazable years be-
ginming in 2003, 2004, 2005, 2006, 2007, or 2008,

paragraph (1) shall be applied by substituting for the

percentage contained therein the transition percentage
determined under the following table:
“Taxable years " The transition
beginning in: percentage is:
2003 or 2004 ............ 1
2005 oo, 2
2006 uveeereerrern.. 3
2007 or 2008 ......... 6

“(b) DEDUCTION LIMITED TO WAGES PAID.—
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1 “(1) IN GENERAL.—The amount of the deduction
2 allowable under subsection (a) for any taxable year
3 shall mot exceed 50 percent of the W-2 wages of the
4 employer for the tazable year.
5 “(2) W—2 WAGES.—For purposes of paragraph
6 (1), the term W-2 @agw’ means the sum of the aggre-
7 gate amounts the taxpayer is required to include .o'n
8 statements under paragraphs (3) and (8) of section
9 6051(a) with respect to employment of employees of
10 the taxpayer during the iaxpayer’s taxable year.
11 “(3) SPECIAL RULES.—
12 “(A) PASS-THRU ENTITIES.—In the case of
13 an 8 corporation, partnership, estate or trust, or
14 other pass-thru entity, the limitation under this
15 subsection shall apply at the entity level.
16 “(B) ACQUISITIONS AND DISPOSITIONS.—
17 The Secretary shall provide for the application
18 of this subsection in cases where the taxpayer ac-
19 quires, or disposes of, the major portion of a
20 trade or business or the major portion of a sepa-
21 rate unit of a trade or business during the taz-
22 able year. |
23 “dc) QUALIFIED PRODUCTION ACTIVITIES INCOME.—

24 For purposes of this section—

*S 1637 RS
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“(1) IN GENERAL.—The term ‘qualified produc-
tion activities income’ means an amount equal to the
portion of the modified taxable inco':ﬁe of the taxpayer
which 1s attributable to domestic production activi-
ties. |
“(2) REDUCTION FOR TAXABLE YEARS BEGIN-
NING BEFORE 2013.—The amount otherwise deter-
mined under paragraph (1) (the ‘unreduced amount’)
shall not ezceed—

.. “(A) in the case of taxable years beginning
before 2010, the product of the unreduced
amount and the domestic/worldwide fraction,
and

“(B) in the case of taxable years beginning
m 2010, 2011, or 2012, an amount equal to the
sum of—

- “U1) the product of the wunreduced
amount and the domestic/worldwide frac-
tiom, plus

“(is) the applicable percentage of an
amount equal to the unreduced amount

minus the amount determined under clause

(1).
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1 For purposes of subparagraph (B)(ii), the appliéable
2 percentage 1s 25 percent for 2010, 50 percent for
3 2011, and 75 percent for 2012.
4 "‘(d) DETERMINATION OF INCOME ATTRIBUTABLE TO
S DOMESTIC PROb,UCTION ACTIVITIES.—For purposes of this
6 sectioﬁ—
7 “1) IN GENERAL.—The portion of the modified
8 tazable income which is attributable to domestic pro-
9 duction activities is so much of the modified taxable
10 income for the taxable year as does not exceed—
11 . “(4) the taxpayer’s domestic production
12 | gross receipts for such tawable year, reduced by
13 - “(B) the sum of—
14 “(i) t_lw costs of goods sold that are al-
15 locable to such receipts,
16 “(11) other deduct'ions, erpenses, or
17 losses directly allocable to such receipts, and
18 . “(t11) a proper share of other deduc-
19 | tions, expenses, and losses that are not di-
20 rectly allocable to such receipts or another
21 class of income.
22 “(2) ALLOCATION METHOD.—The Secretary shall
23 prescribe mles Jor the proper allocation of .z'tems of in-
24 come, deduction, expense, and loss for purposes of de-
*S 1837 RS
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termining income attributable to domestic production

-

2 activities.

3 “(3) SPECIAL RULES FOR DETERMINING
4 COSTS.—

5 “CtA) IN GENERAL.—For purposes of deter-

6 mining costs under clause (i) of paragraph

7 (1)(B), any item or service brought into the

8 - United States shall be treated as acquired by

9 purchase, and z'is cost shall be treated as not less
10 than its fair market value immediately after it
11 entered the United States. A similar rule shall
12 apply in determining the adjusted basis of leased
13 or rented property where the lease or rental gives
14 rise 1o domestic production gross receipts.

15 “B) EXPORTS FOR FURTHER MANUFAC-
16 .TURE.—In thé case of any property described in
17 subparagraph (A) that had been exported by the
18 tazpayer for further manufacture, the increase in
19 cost or adjusted basis under subparagraph (A)
20 shall not exceed the difference between the value
21 of thé property when exported and the value of
22 the property when brought back into the United
23 States after the fuﬂher manufacture.
24 “(4) MODIFIED TAXABLE INCOME.—The term
25 ‘modified taxable income’ means taxable income com-

«S 1637 RS
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puted unthout regard to the deduction allowable under
this section.

“le) DOMESTIC PRODUCTION GROSS RECEIPTS.—For

purposes of th'is section—

“(1) IN GENERAL—The term ‘domestic produc-
tion gross receipts’ means the gross receipts of the taz-
payer which are derwed Jrom—

“lA) any sale, exchange, or other disposi-
tion of, or |

“-(B) any lease, rental, or license of,
qualifying production property which was manufac-
tured, produced, growm, or extmcted in whole or in
significant part by the taxpayer withﬁz the Unaited
States.

“(2) SPECIAL RULES FOR CERTAIN PROPERTY.—
In the case of any qualifying production property de-
scribed in subsection (f)(1)(C)—

“(A) such property shall be treated fo.'r pur-
poses of pamgmph (1) as produced in signifi-
cant part by the taxpayer within the United
States if more than 50 percent of the aggregate
dévelopment and production costs are incurred
by the taxpayer within the United States, and
| “(B) if a taxpayer acquires such property
before such property begins tb generate substan-
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tial gross recefipts, any development or produc-
twon costs incurred before the acquisition shall be
treated as incurred by the taxpayer for purposes
of subparagraph (A) and paragraph (1).

“(f) QUALIFYING PRODUCTION PROPERTY.—For pur-

poses of this section—

“(1) IN GENERAL.—Except as otherwise provided
wn this paragraph, the term ‘qualifying production
property’ means— |

I“(A) any tangible personal property,
“(B) any computer software, and
“(C) any property described in section

168(f) (3) or (4), including any underlying

éopyﬂght or trademark. |

“(2) EXCLUSIONS FROM QUALIFYING PRODUC-

TION PROPERTY.—The tlerm ‘qualifying production |

property’ shall not include—

“CA) consumable property that 1is sold,
leased, or licensed by the taxpayer as an inlegral
part of the provision of services,

| “(B) o0il or gas,

“UC) electricity,

“(D) water supplied by pipeline to the con-
sumer, |

“(E) utility services, or

+5 1637 RS
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78 |
“(F) any film, tape, recording, book, maga-
zine, newspaper, or similar property the market
for which is primarily topical or otherwise essen-
tially transitory in nature.
“(g) DOMESTIC/WORLDWIDE FRracTION—For pur-
poses of this section— |

“(1) IN GENERAL—The term ‘domestic/world-
wrde fmétion’ means a fraction (not greater than
1)—

“(A) the numerator of which 1s the value of
the domestic production of the taxpayer, and

“(B) the demominator of which is the value -
of the worldwide production of the taxpayer.

“(2) VALUE OF DOMESTIC PRODUCTION.—The
value of domestic production is the excess (if any)
of—

“(A) the domestic production gross receipts,

over

“(B) the cost of purchased inputs allocable
to such receipts that are deductible under this
chapter for the taxable year.

“(3) PURCHASED INPUTS.—
“(4) IN GENERAL—Purchased inputs are

any of the following items acquired by purchase:

oS 1637 RS
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“(1) Services (other than services of em-
ployees) used in maﬁufacture, production,
growth, or extraction activities.
“(ii) Items consumed in conmection
with such activities.

" “(ii3) Ttems incorporated as part of the
property being manufactured, produced,
grown, or extracted.

“(B) SPECIAL RULE.—Rules similar to the
rules of subsection (d)(3) shall apply for pur-
poses of this subsection.

“(4) VALUE OF WORLDWIDE PRODUCTION.—

“(A) IN GENERAL.—The value of worlduide
production shall bé determined .ufndefr the prin-
ciples of paragraph (2), except that—

“() worldwide production gross re-
ceipts shall be taken into account, and
“(i3) paragraph (3)(B) shall not apply.

“(B) WORLDWIDE PRODbCTJON GROSS RE-
CEIPTS.—The worldwide production gross . re-
ceipts 13 the amount that would be determined
under subsection (e) if such subsection were ap-

plied without any reference to the United States.

“(h) DEFINITIONS AND SPECIAL RULES.—-

8 1637 RS
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“(1) APPLICATION OF SECTION TO PASS-THRU.
ENTITIES.—In the case of an S corporation, pariner-

ship, estate or trust, or other pass-thru entity—

“(A) subject to the provisions of paragraph
(2) and subsection (b)(3)(4), this section shall be
appl'ieci at the 'shareholden partner, or similar
level, and
| “(B) the Secretary shall prescribe rules for
the application of this section, including rules
relating to—

“(1) restrictions on the allocation of the
deduction to taxpayers at the partner or
similar level, and

“(i1) additional reporting require-
ments.

“(2) EXCLUSION FOR PATRONS OF AGRICUL-

- TURAL AND HORTICULTURAL COOPERATIVES.—

“(tA) IN GENERAL—If any amount de-
scribed in paragraph (1) or (3) of section 1385
(a)— |

“(i) is received by a person from an
- organization to which part I of subchapter

T applies which s engaged in the mar-

keting of agricultural or horticultural prod-

ucts, and

*S 1637 RS
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- “(i1) s allocable to the portion of the
qualified production activities income of the
organization which is deductible under sub-
section (a) and designated as such by the
orgamization in a writien notice maziled to
its patrons during the payment period de-

scribed in section 1382(d),
then such person shall be allowed an exclusion
Jrom gross income with respect to such amount.
The tazable fincomé of the organization shall not
be reduced under section 1382 by the portion of

any such amount with respect to which an exclu-

sion 1s allowable to a person by reason of this .

paragraph.

“(B) SPECIAL RULES.—For purposes of ap-
plying subparagraph (A), n determining the
qualified production activities income of the or-
ganization under this section—

“(1) there shall not be taken inio ac-
count im computing the organization’s
modified tazable income any deduction al-
lowable under subsection (b) or (c) of sec-
tion 1382 (relating to patronage dividends,
per-unit retain allocations, and nonpatron-

age distributions), and

*S 1637 RS
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“(v1) the organization shall be treated
as having manufactured, .producéd, grown,
or extracted wn whole or significant part
any qualifying production property mar-
keted by the organization which ils patrons
have so manufactured, produced, grown, or
extracted.

“(3) SPECIAL RULE FOR AFFILIATED GROUPS.—
“(A) IN GENERAL.—AIl members of an ex-
panded affiliated group shall be treated as a sin-

gle corporation for purposes of this séction.

“(B) EXPANDED AFFILIATED GROUP.—The

term ‘éa:pa'r_zded affiliated group’ means an affili- |

ated group as defined in section 1504(a), deter-
mined—
“(1) by substituting ‘50 percent’ for ‘80
percent’ each place it appears, and | |
“(i1) without regard to paragraphs (2)
and (4) of section 1504(b).
For purposes of determining the domestic/world-
wide fraction under subsection (g), clause (i)
shall be applied by also diéregarding paragraphs
(3) and (8) of section 1504(b).

“(4) COORDINATION WITH MINIMUM TAX.—The

deduction under this section shall be allowed fbr pUr-
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poses of the tax imposed by section 55; except that for

purposes- of section 55, alternative minimum tazable

income shall be taken into account in determining the |

deduction under this section.

“(5) ORDERING RULE.—The amount of any

| other deduci:"ion allowable under this chapter shall be

determined as if this section had not been enacted.

“(6) TRADE OR BUSINESS REQUIREMENT.—This
section shall be applied by only taking into account
items which are a_ttr:ibutable to the actual conduct of
a trade or business.

“(7) POSSESSIONS, ETC.—

o *“(A) IN GENERAL.—For purposes of sub-
sections (d) and (e), the term ‘United Stales’ in-
cludes the Commonwealth of Puerto Rico, Guam,

American Samoa, the Co'mmonwealth of the

Northern Mariana Islands, and the Virgin Is-

lands of the United States.

“(B) SPECIAL RULES FOR APPLYING WAGE

LIMITATION.—For purposes of applying the lima-

tation under subsection (b) for any tazable

year—
“(1) the determination of W-2 wages of
a taxpayer shall be made without regard to
any exclusion under section 3401(a)(8) for
*S 1637 RS
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remuneration paid for services performed in

1
2. a jurisdiction described in subparagraph
3 (4), and
4 “(it) in determining the amount of
5 . any credit allowable under section 30A or
6 936 for the taxable year, there shall not be
7 taken into account any wages which are
8 taken into account in applying. such limita-
9 tion. |
10 “(8) COORDINATION WITH TRANSITION RULES.—
11~ For purposes of this section—
12 “(A) domestic production gross receipls
13 shall not include gross receipts from any trans-
14 action if the binding contract transition religf of
15 section 101(c)(2) of the Jumpstart Our Business
16 Strength (JOBS) Act applies to such tmn_.é- |
17 action, and
18 “(B) any deduction allowed under section
19 101(e) of such Act shall be disregarded in deter-
20 mining the portion of the tazable income which
21 18 attm"butable to domestic production gross re-
22 cetpts.”.

23 (b) MINIMUM TAX—Section 56(g)(4)(C) (relating to

24 disallowance of items mot deductible in computing earnings
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and profits) is amended by adding at the end the SJollowing

new clause:

“(v) DEDUCTION FOR DOMESTIC PRO-
pucTioN.—Clause (1) shall not apply to
any amount allowable as a deduction under

| section 199.”.
(¢) CLERICAL AMENDMENT.—The table of sections for
part VI of subchdpter B of chapter 1 is amended by adding

at the end the following new item:
“Sec. 199. Income atiributable to domestic production activities.”.

(d) EFFECTIVE DATE.—

(1) IN GENERAL—The amendments made by
this secticm shall apply to tazable years ending afier
the date of the enactment of this Act. |

(2) APPLICATION OF SECTION 15.—Section 15 of
the Internal Revenue Code of 1 956 shdll apply to the
améndmeﬁts made by this section as if they were

changes in a rate of iax.

TITLE II—IN TERNATIONAL TAX
PROVISIONS
Subtitle A—International Tax
Reform

SEC. 201. 20-YEAR FOREIGN TAX CREDIT CARRYOVER; 1-
YEAR FOREIGN TA.X CREDIT CARRYBACK.

(a) GENERAL RULE.—Section 904(c) (relating to

carryback and carryover of excess tax paid) 1s amended—

«S 1637 RS
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(1) by striking “in the second preceding taxable -

year,”, and

(2) by striking “ and in the first, second, third,

fourth, or fifth” and inserting “and tn any of the first

207.

(b) EXCESS EXTRACTION Tms.—Pamga?aph (1) of

section 907(f) is amended—

- (1) by striking “in the second preceding taxable
year,”,

(2) by striking “, and in the first, second, third,
fourth, or fifih” and inserting “and in any of the first
207 and |

(3) by striking the last sentence. .

(¢) EFFECTIVE DATE.;—

(1) CARRYBACK.—The amendments made by sub-

sections (a)(1) and (b)(1) shall apply to excess foreign

tazes arising in taxable years beginning after the date

of the enactment of this Act.

(2) CARRYOVER.—The amendments made by sub- |

sections (a)(2) and (b)(2) shall apply to excess foreign

taxes which (without regard to the amendmenis made

by this section) may be carried to any taxable year

ending after the date of the enactment of this Act.
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FROM NONCONTROLLED SECTION 902 COR-
PORATIONS.

(a) IN GENERAL.—Sectz'on 904(d)(4) (relating to look-

thru rules. apply to dividends from monconirolled section

902 corporations) 'is amended to read as follows:
“(4) LOOK-THRU APPLIES TO DIVIDENDS FROM
NONCONTROLLED SECTION 902 CORPORATIONS,—

“(A) IN GENERAL.—For purposes of this
subsection, any dividend from a moncontrolled
section 902 corporation with respect to the tazx-
payer shall be treated as income described in a
subparagraph of paragraph (1) in proportion to
the mt:id of— |

“(i) the portion of earnings and profits
attributable to income described in such
subparagraph, to

“(11) the total amount of eamings and
profits.

“(B). EARNINGS AND PROFITS OF CON-

' TROLLED FOREIGN CORPORATIONS—In the case
of any distribution from a controlled foreign cor-
poration to a United States sharcholder, rules
similar to the rules of subpaé*agmph (A) shall
apply in determining the extent to which earn-
ings and profits of the controlled foreign corpora-

+S 1637 RS
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tion which are atiribuiable to dividends received

from a noncontrolled section 902 corporation

may be treated as income in a separate category.

paragraph—

«S 1637 RS’

“(C) SPECIAL RULES.—For purposes of this

“(1) EARNINGS AND PROFITS.—
“(I) IN GENERAL.—The rules of
section 316 shall apply. |
“(II) REGULATIONS.—The Sec-
‘retary may prescribe regulations re-
garding the treatment of disiribulions
out of earnings and profits for periods
before the taxpayer’s acquisition of the
stock to which the distributions relate.
“(i1) INADEQUATE . SUBSTANTIATION.—
If the Secretary determines that the proper
subparagraph of paragraph (1) in which a
dividend s described has mot been substan-

tiated, such dividend shall be treated as in-

come described in paragraph (1)(A).

“(it) COORDINATION WITH HIGH-
TAXED INCOME PROVISIONS.—Rules similar
to the rules of paragraph (3)(F) shall apply

for purposes of this paragraph.
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“(iv) LOOK-THRU WITH RESPECT TO

CARRYOVER OF CREDIT—Rules simailar io
subparagraph (4) also shall apply to any

carryforward under subsection (¢) from a

tazable year beginning bqfo're- January 1,

2003, of tax allocable to a dividend from a
noncontrolled section 902 corporation with
respect to the taxpayer. The Secretary may
by regulations provide for .the, allocation of
any carryback of tax allocable to a dividend
from a moncontrolled section 902 corpora-
tion to such a taxable year for purposes of
allocating such dividend among the separate
categories in effect for such taxable year.”.

(b) CONFORMING AMENDMENTS.—

(1) Subparagraph (E) of section 904(d)(1) is

hereby repealed.

(2) Section 904(d)(2)(C)(iii) is amended by add-

~ing “and” at the end of subclause (I), by striking sub-
clause (II), and by redesignating subclause (III) as
subclause (II). |

(3) The last sentence of section 904(d)(2)(D) is

amended to read as follows: “Such term does not in-
clude any financial services income.”.

(4) Section 904(d)(2)(E) is amended—
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(A) by inserting “or (4)” after “paragraph
- (3)” in clause (i), and |
(B) by striking clauses (1) and (w) and by
redesignating clause (i11) as clause (i3). |
(5) Section 904(d)(3)(F) is amended by stm’k;fng
“(D), or (E);’ and inserting “or (D)”.
(6) Section 864(d)(5)(A)(i) is amended by strik-
ing “(C)(ii)(11I)” and inserting “(C) (i) (1T)”.

(¢) EFFECTIVE DATE.—The amendments made by this

section shall apply to taxable years beginning after Decem-
ber 31, 2002. |

SEC. 208. FOREIGN TAX CREDIT UNDER ALTERNATIVE MIN-

IMUM TAX.

V(a) IN GENERAL.—
(1) Subsection (a) of seét*ion 59 1s amended by
striking pdragraph (2) and by redesignating para-
graphs (3) and (4) as paragraphs (2) and (3), resbec-

- tively.

(2) Section 53(d)(1)(B)(i)(II) is amended by
striking “and if section 59(a)(2) did not apply”.
(b) EFFECTIVE DATE.—The amendments made by this

22 section shall apply to taxable years beginning after Decem-

23 ber 31, 2004.

«S 1637 RS
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SEC. 204. RECHARACTERIZATION OF OVERALL DOMESTIC

LOSS.
(a) GENERAL RULE.—Secti_oh 904 is amended by re-
designating subsections (g), (1), (1), (i), and (k) as sub-
sections (h), (1), (1), (k), and _(L) respectively, and by insert-
ing afler subsection (f) the following new subsection:
“(g) RECHARACTERIZATION OF OVERALL DOMESTIC
L0OSS8.—

“(1) GENERAL RULE.—For purposes of this sub-
part and section 936, in the case of any taxpayer who
sustains an overall domestic loss for any taxable year
beginning afier December 31, 2006, that portion of
the taxpayer’s tazable income from sources within the
United States for each succeeding taxable year which
is equal to the lesser of— |

“(A) the amount of such loss (to the extent

not used under this paragraph in prior taxable

years), or
“(B) 50 percent of the taxpayer’s taxable

income from sources within the United States for

such succeeding taxable year,
shall be treated as income from sources without the
United States (and not as income from sources within
the United States). |

“(2) OVERALL DOMESTIC LOSS DEFINED.—For

purposes of this subsection—

«S 1637 RS
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“(A) IN GENERAL—The term ‘overall do-

mestic loss’ means any domestic loss to the extent
such loss offsets taxzable income from sowrces
without the United States for the tazable year or
Jor any preceding taxable year by reason of a
canybt;wk. For purposes of the preceding sen-
tence, the term ‘domestic loss’ means the amount
by which the gross income for the taxable year
Jrom sources within the United States is exceeded
by the sum of the deductions properly appor-
tioned or allocated thereto (determined without
regard tov any carryback‘ Jrom a subsequent taz-
able year).
“(B) TAXPAYER MUST HAVE ELECTED FOR-
' EIGN TAX CREDIT FOR YEAR OF LOSS.—The term
‘overall domestic loss’ shall not include any loss

Jor any tazable year unless the larpayer chose

the benefits of this subpdﬂ for such tazable year.
“(3) CHARACTERIZATION OF SUBSEQUENT IN-
COME.—

“(4) IN GENERAL—Any income from
sources within the United States that is trealed
as income from sources without the United
States under paragraph (1) shall be allocated

among and increase the income categories in

*S 1637 RS
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proportion tb the loss f}o'm sources within the
United States previously allocated to those in-
come categories. |
“(B) INCOME CATEGORY.—For purposes of
this paragraph, the term ‘income category’ has
thé mc;aning given such lerm by subsectio'n
D(E)E) (). |
“(4) COORDINATION WITH SUBSECTION (f).—The
Secretary shall prescribe such regulations as may be
necessary to coordinate the provisions of this sub-
section with the provisions of subsection (f).”.
(b) CONFORMING AMENDMENTS.—
(1) Section 535(d)(2) s amended by striking
“section 904(g)(6)” 'and inserting “section 904(h)(6)”.
(2) Subparagraph (A) of section 936(a)(2) is
amended by striking “section 904(f)” and inserting
“subsections (f) and (g) of sécti_on 9047,
(c) EFFECTIVE DATE.— The amendments made by this
section sholl apply to losses for taxable years beginming
after December 31, 2006‘.
SEC. 205. INTEREST EXPENSE ALLOCA TION RULES.
(a) ELECTION TO ALLOCATE ON WORLDWIDE
Basis.—Section 864 is amended by redesignating sub-
section (f) as subsection (g) and by inserting afier sub-

section (e) the following new subsection:

*S 1637 RS
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“(f) ELECTION TO ALLOCATE INTEREST, ETC. ON

WORLDWIDE BASIS.—For purposes of this subchapter, at
the election of the worldwide affiliated group—
“(1) ALLOCATION AND APPORTIONMENT OF IN-

TEREST EXPENSE.—
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“(A) IN GENERAL.—The tazable mcom of
each domestic corporation which is a member of
a worldwide affiliated group shall be determined
by allocating and apportioning inilerest exrpense
of each member as if all members of such group
were a single corporalion.

“(B) TREATMENT OF WORLDWIDE AFFILI-

ATED GROUP.—The tazable income of the domes-

tic members of a worldwide affiliated group from

sources outside the United States shall be deter-
mined by allocating and apportioﬁing the inter-
est expense of such domestic members 1o such in-
come in an amount equal to the excess (if any)
of—

“(1) the total interest expense of the
worldwide affiliated group wmultiplied by
the ratio which the foreign assets of the
worldwide affiliated group bears to all the
assets of the worldwide affiliated group,

over
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“(41) the interest expense of all forez'gn
corporations which are members of the
worldunde affiliated group to the extent
such interest expense of such foreign cor-
porations would have been allocated and
dppoﬁioned to foreign source income if this
subsection were applied to a group con-
sisting of all the foreign corporations in
such worldwide affiliated group.

“(C) WORLDWIDE AFFILIATED GROUP.—For

purposes of this paragraph, the term ‘worldwide

affiliated group’ means a group consisting of—

*S 1637 RS

- “(i) the includible members of an af-
filiated group (as defined in section
1504(a), determined without regard to

paragraphs (2) and (4) of section 1504(b)),

and

“(it) all controlled Joreign corporations
in which such members in the aggregate
meet the ownership requirements of section
1504(a)(2) either dz'rectly' or indirectly
through applying paragraph (2) of section
958(a) or through applying rules similar to
the rules of such paragraph to stock owned
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directly or indirectly by domestic partner-

ships, trusts, or estates. |
“(3) ALLOCATION AND APPORTIONMENT OF
OTHER EXPENSES—Ezxpenses other than interest
which are not directly allocable or apportioned to any
specific income producing activity shall be allécated
and apportioned as if all members of the affiliated
group were a single corporation. For pmposés of the
preceding senlence, the term ‘affiliated group’ has the
meaning gien such term by section 1504 (determined
without regard to paragraph (4) of section 1504(b)).
| “(3) TREATMENT OF TAX-EXEMPT ASSETS; BASIS
OF STOCK IN NONAFFILIATED 10-PERCENT OWNED

CORPORATIONS.—The rules of paragraphs (3) and (4)

of subsection (e) shall apply for purposes of this sub-
section, except that paragraph (4) shall be applied on -

a worldwide affiliated group basis.
“(4) TREATMENT OF CERTAIN FINANCIAL INSTI-
TUTIONS.—

“(A) IN GENERAL.—For purposes of pard-
graph (1), any corporation described in subpara-
graph (B) shall be treated as an includible cor-
poration for purposes of section 1504 only for
purposes of applying this subsection separately

to corporations so described.

*S 1637 RS
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“(B) DESCRIPTION.—A corporation 1s. de-

scribed in this subparagraph 1—

“(1) such corporation s a financial in-
stitution described in section 581 or 591,
“(i1) the business of such financial in-

stitution 18 predominantly with persons

other than related persons (within the
meaning of subsection (d)(4)) or their cus-
tomers, and

“(i31) such financial institution is re-

quired by State or Federal law to be oper-

aied separately from any other entity which

18 not such an institution.

 “(C) TREATMENT OF BANK AND FINANCIAL

HOLDING COMPANIES.—To the extent provided in

regulations—

+S 1637 RS

“(1) a bank holding company (within
the meaning of section 2(a) of the Bank
Holding Company Act of 1956 (12 U.8.C.
1841(a)),

“(11) a financial holding company
(within the meaning of section 2(p) of the
Bank Holding Company Act of 1956 (12
U.8.C. 1841(p)), and
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“(ii1) any subsidiary of a financial in-
stitution described in section 581 or' 591, or
of any such bank or financial holding com-
pany, if such subsidiary 18 predominantly
engaged (directly or indirectly) in thé aclive
conduct of a banking, financing, or similar
business, |
shall be treated as a corporation described in
subparagraph (B). |
“(5) ELECTION TO EXPAND FINANCIAL INSTITU-
TION GROUP OF WORLDWIDE GROUP.—

“(A) IN GENERAL—If a worldwide affili-
ated group elects the application of this. sub-
section, all financial corporations which—

“(1) are members of such worldunde af-
filiated group, but
“(11) are mot corporations described in
paragraph (4)(B), |
shall be treated as described in paragraph (4)(B)
Jor purposes of applying paragraph (4)(A). Thas
subsection (other than this paragraph) shall
apply to any such group in the same manner as
this subsection (other than this paragraph) ap-
plies to the pre-election worldwide affiliated
group of which such group s a part.

+S 1637 RS
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“(B) FINANCIAL CORPORATION.—For pur-

poses of this paragraph, the term financial cor-
poration’ means any corporation if at least 80
percent of its gross income is income described in
section . 904(d)(2)(C)(i1) and the regulations
thereunder which 1is derived from transactions

with persons who are mot related (within the

meaning of section 267(b) or 707(b)(1)) to the -

corporation. For purposes of the preceding sen-

tence, there shall be disregarded any item of in-

come or gain from a transaction or series of

transactions a principal purpose of which 1is the
qualification of any corporation as a financial
corporation.

“(C) ANTIABUSE RULES.—In the case of a

corporation which is a member of an electing fi-

nanctal institution group, to the extent that such
comdratz’on—

“i) distributes dividends or wmakes
other distributions with respect to its stock
after the date of the enactment of this para-
graph to any member of the pre-election
worldwide affiliated group (other than to a
member of the electing financial institution

group) in excess of the greater of—

*S 1637 RS
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“(1) its average annual dividend

(expressed as a percentage of current

earnings and profits) during the 5-taz-

able-year period ending with thé tax-

able year preceding the taxable year, or

“(I1) 25 percent of 1ts average an-

nual earnings and profits for such 5-
taxzable-year period, or

“(ir) deals with any person in any

manner not cléizrly reflecting the income of

the corporation (as determined under prin-

édples similar to the principles of section

482),

an amount of indebtedness of the electing finan-

cial institution group equal to the excess dis-

tribution or the undersiatement or overstatement

of income, as the case may be, shall be re-

characterized (for the tazable year and subse-

quent tazable years) for purposes of this para-

- graph as indebtedness of the worldwide affiliated

group (excluding the electing financial institu-
tion group). If a corporation has not been in ex-
istence for 5 tazable years, this subparagraph
shall be applied with respect to the period it was

n existence.
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“(D) ELECTION.—An election under this

paragraph with respect to any financial institu-

tion group may be made only by the common
parent of the pre-election worldwide affiliated
group gnd may be made only for the first taxable
year beginning afier December 31, 2008, n

which such affiliated group includes 1 or more

financial corporations. Such anm - election, once
made, shall apply to all financial corporations
which are members of the electing financial in-
stitution grouﬁ Jor such taxable year and all

subsequent years unless revoked with the consent

. of the Secretary.

“(E) DEFINITIONS RELATING TO GROUPS.—
For purposes of this paragraph—

“(i) PRE-ELECTION WORLDWIDE AF-
FILIATED GROUP.—The term ‘pre-election
worldwide affiliated group’ meané, with re-
spect tb a corporation, the worldwide affili-
ated group of which such corpomt'ion would
(but for an election under this paragraph)
be a member for purposes of applying para-
graph (1). |

“(i1) ELECTING FINANCIAL INSTITU-

TION GROUP.—The term ‘electing financial

«S 1637 RS
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1 institution group’ means the group of cor-
2 porations to which this subsection applies
3 separately by reason of the application of
4 paragmph (4)(A) and which includes finan-
5 cial corporations by reason of an election
6 under subparagraph (A).

7 “(F) REGULATIONS.—The Secretary shall
8 'pfrescm'be such regulations as may be aﬁpropm’ate
9 to carry out this subsection, including regula-
10 tions— |

11 | “(i) providing for the direct allocation
12 of interest expense in other circumstances
13 where such allocation would be appropriate
14 to carry out the purposes of this subsection,
15 “(i1) preventing assels or inierest ex-
16 pense from being taken into account more
17 than once, and

18 “(iﬁ) dealing with changes in members
19 of any group (through acquisitions or other-
20 wisé) treated under this paragraph as an
21 affiliated group for purposes of this sub-
22 section.

23 “(6) ELECTION—An election to have this sub-
24 section apply with respect to any worldwide affiliated

25 group may be made only by the common parent of the

oS 1637 RS
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domestic affiliated group referred to in paragraph
(1)(C) and may be made only for the first tazable
year beginning afier December 31, 2008, in which a
worldwide affiliated group exists which includes such
affiliated group and at least 1 forewgn corporation.
Such an election, once made, shall apply to such com-
mon parent and all other corporations which are
members of such worldwide affiliated group for such
taxable year and all subsequent years unless revoked
with the consent of the Secretary.”.
(b) EHMSION OF REGULATORY AUTHORITY.—Para-
graph (7) of section 864(e) is dmended——

(1) by inserting before the comma at the end of
Subpafagmph (B) “and in other circumstances where
such allocation would be appropriate to carry out the
purposes of this subsection”, and

(2) by striking “and” -at. the end of subpara-
graph (E), by redesignating subparagraph (F) as sub-
paragraph (@), and by inserting afler subparagraph
CEUtheﬂﬂkm%ngaunvsMMmmugnmﬂu

“(F) prevenling assels or interest erpense
from being taken into account more than once,

and”.
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(¢c) EFFECTIVE DATE.—The amendments made by this

section shall apply to tazable years beginning afier Decem-

ber 31, 2008.
SEC. 206. DETERMINATION OF FOREIGN }ERSONAL HOLD-
ING, COMPANY INCOME WITH RESPECT TO
~ TRANSACTIONS IN COMMODITIES.

() IN GENERAL—Clauses (i) and (i) of section
954(c)(1)(C) (relating to commodity tiransactions) are
amended to read as follows:

“(i) arise out of commodity hedging
transactions (as defined in paragraph
(4)(4)),

“(i1) are active business gains or losses
from the sale of commodities, but only if
substantially all of the controlled foreign
corporation’s commodities are property de-
scribed in paragraph (1), (2), or (8) of sec-
ﬁon 1221(a), or”.

(b) DEFINITION AND SPECIAL RULES.—Subsection (c)

20 of section 954 is amended by adding afier paragraph (3)

21
22
23
24
25

the following new paragraph:
““(4) DEFINITION AND SPECIAL RULES